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THE STATE OF FEDERALISM 


WEDNESDAY, MAY 5, 1999 

U.S. Senate, 

Committee on Governmental Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:12 a.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Fred Thompson, 
Chairman of the Committee, presiding. 

Present: Senators Thompson, Collins, Voinovich, Lieberman, 
Levin, and Edwards. 

OPENING STATEMENT OF CHAIRMAN THOMPSON 

Chairman Thompson. Let us come to order, please. Gentlemen, 
thank you for coming. I apologize for being a little late. I picked 
a bad morning to have a meeting downtown this morning. 

I know that you have limited time before you have to depart. I 
will ask the Committee Members to refrain from making opening 
statements and let the witnesses testify, and then we will have an 
opportunity to make opening statements. I would like to insert 
opening statements from Senators Collins, Levin, and myself, into 
the record. 

[The prepared opening statements of Senators Thompson, Col- 
lins, and Levin follows:] 

PREPARED OPENING STATEMENT OF CHAIRMAN THOMPSON 

The issue the Committee is discussing today is at the heart of our Democracy. 
Federaiism is the principie that some matters are best bandied by State or iocai 
government and other matters shouid be addressed at the Federai ievei. Federaiism 
heips darify what government shouid be doing and where it shouid be done. The 
Framers of our Constitution strongiy believed that government closest to the people 
works best. The chief architect of our Constitution, J ames Madison, said 'The pow- 
ers delegated by the proposed Constitution to the Federal Government are few and 
defined. Those which are to remain in the State governments are numerous and in- 
definite." 

The Framers had good reason to limit the power of the Federal Government. The 
diffusion of power between the Federal Government versus State and local govern- 
ment, as well as among the different States, can lead to healthy competition. States 
will compete for citizens business, taxes and talent. Citizens can vote with their feet 
to choose among different government services. This will lead governments to strive 
to provide better services, lower taxes, and a higher quality of life tailored to the 
values and needs of the community. 

But we have strayed far from the federalist vision of the Framers. As J ustice 
O'Connor noted, 'The Federal Government undertakes activities today that would 
have been unimaginable to the Framers in two senses: First, because the Framers 
would not have conceived that any government would conduct such activities, and 
second, because the Framers would not have believed that the Federal Government, 
rather than the States, would assume such responsibilities." Indeed, some pro- 
ponents of Big Government view federalism as an historical relic. The consequences 
of this drift are regrettable. The Federal Government seems to many to be 

( 1 ) 
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irresponsive, wastefui, and corrupt. Pubiic cynicism toward government has risen to 
aiarming ievels. Some citizens feel that their right to vote, a right that came at a 
very high price, has lost its meaning. 

Reviving federalism would mean that many important decisions that affect peo- 
ple's lives would be made closer to home. Government as a whole could be more effi- 
cient, effective and accountable. Despite the many obstacles, there is hope that fed- 
eralism is reascendant in the historical dialogue. The Supreme Court has breathed 
new life into federalist doctrines. Congress has taken some important steps to re- 
turn authority to the States. And many State and local officials and the people they 
serve are rightly demanding a voice in the debate. Ultimately, that uniquely Amer- 
ican quest may be the greatest hope for success. 


PREPARED OPENING STATEMENT OF SENATOR COLLINS 

Mr. Chairman, I commend you for holding these hearings on the State of Fed- 
eralism. My hope is that these hearings will be an important first step that will help 
restore the vital principles that serve as the basis of our constitutional form of gov- 
ernment. Clearly, the Federal Government has been a positive force for change in 
our society over the past 30 years, especially in areas such as environmental protec- 
tion and civil rights. It will continue to do so in the future. Flowever, I have become 
increasingly concerned that the Federal Government's role in our society has ex- 
panded far beyond what the constitutional Framers intended. Moreover, this expan- 
sion has continually encroached on the traditional prerogatives of State and local 
governments. 

The United States Constitution established the basic federalist principles that are 
the framework for the distribution of power among Federal, State and local govern- 
ments. Under the Constitution, the Federal Government's proper role is to assume 
responsibility for broad national issues that directly impact the Nation as a whole, 
such as defense and the regulation of commerce between the States. As we all know 
but far too often forget, the Tenth Amendment to the Constitution reserves most 
other powers to State and local governments. The constitutional Framers wisely un- 
derstood that, by virtue of their proximity to the people. State and local govern- 
ments are in by far the best position to evaluate and respond to the needs of their 
communities and citizens. 

Unfortunately, Congress and unaccountable Federal agencies too often have un- 
dermined these critical federalist principles through well-meaning but ultimately 
counterproductive legislation and regulations. I am particularly concerned about 
Federal laws and regulations that "preempt"— or nullify— traditional State and local 
laws. Without the ability to manage their affairs free of unwarranted Federal intru- 
sion, State and local officials cannot craft workable programs that balance the com- 
peting interests of all citizens and at reasonable costs. 

Reversing the trend towards greater Federal control will require increasing vigi- 
lance by those of us who strongly support federalist principles. For example, last 
year the Clinton Administration introduced Executive Order 13083, which revoked 
a Reagan Administration Executive Order on federalism and would have granted 
the Federal Government unlimited policymaking authority over the States. Mr. 
Chairman, I eagerly cosponsored your Sense of the Senate Resolution— which was 
adopted by unanimous consent— demanding that the President revoke his Executive 
Order. In August of last year. President Clinton thankfully withdrew this unwise 
Executive Order. 

I again commend you Mr. Chairman for directing the public's attention to this key 
issue. As a result of these hearings, I hope we can identify other useful steps that 
will advance the goal of restoring the proper role played by the Federal Government 
in the lives of our citizens. Such steps will hopefully deter Congress and Federal 
agencies from unnecessarily preempting State and local authority and restore the 
balance between Federal and State power that is called for in our Constitution. 
Thank you, Mr. Chairman. 


PREPARED OPENING STATEMENT OF SENATOR LEVIN 

Mr. Chairman, thank you for calling these hearings on the State of Federalism. 
It is, as always, a timely and important issue. 

We know from our Constitution, from our history books and from our experience 
that the relationship between the Federal Government and State, local, and tribal 
governments is one of balance and equilibrium, a partnership. Alexander Flamilton 
wrote in Federalist Paper No. 31 that "it is to be hoped" that the American people 
"will always take care to preserve the constitutional equilibrium between the gen- 
eral (that is. Federal) and the State governments." 
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That's the foundation upon which we must iook at the operations of our iaws and 
programs today. How are we doing in preserving the deiicate baiance, the equi- 
iibrium and partnership between the Federai Government and State, iocai, and trib- 
ai governments? 

Many of us in the Senate can appreciate this issue from both sides. We have 
served as either governors, mayors, or State iegisiators before coming to the Senate. 

I had the priviiege of serving as the President of the Detroit City Councii for a num- 
ber of years before being elected to the Senate. And from that perspective, I know 
how important the Federal-State relationship is. 

That relationship is affected most directly when we at the Federal level preempt 
State law, either explicitly or implied. If we do it explicitly, then we have to be sure 
we are not upending the equilibrium of the Federal-State relationship. We need to 
evaluate whether the Federal preemption is not only useful or beneficial, but wheth- 
er it's necessary. There are times when most of us have voted to affirmatively pre- 
empt State laws, and we did so out of the belief that it was the right thing to do 
for the benefit of the American people. We have done that with respect to our clean 
air and clean water standards that know no geographic boundaries: we have done 
that with regulating trucks and vehicles that drive through any and all States in 
our Nation: we have done that in the area of communication. I supported those laws 
and those decisions to preempt. 

But all too often we in Congress don't even address the issue of preemption when 
we legislate. We are silent about our intentions, and that silence requires both the 
Federal and the State and local agencies— and oftentimes the courts— to read the 
tea leaves, so to speak, to determine whether or not we in Congress intended to pre- 
empt State law. I think in those situations, the State and local governments should 
have the benefit of the doubt and the presumption should be that if Congress 
doesn't explicitly preempt, it does not intend to preempt. That's why for several 
Congresses I have introduced a bill to direct the courts not to find preemption if 
the statute doesn't explicitly require it. I hope we can make progress on that bill 
this Congress. 

I believe that Federal preemption of State, local or tribal law should bean affirm- 
ative, eyes-open action, and not one that we happen to fall into because a court has 
found an implication somewhere in the legislative history. 

For example, I am an original cosponsor of the Feinstein-Levin-Bryan bill, S. 678, 
which would protect consumers against "title washing" of automobiles. This bill was 
drafted in close coordination with a number of State attorney generals, including the 
Michigan Attorney General. We've included a very specific provision about how the 
bill would interact with State laws and regulations. We recognized in drafting the 
"title washing" bill that States including Michigan and California already have 
tough consumer laws on this subject and— in this case, as is often true, they pro- 
vided an excellent model for Federal standards. 

I also introduced legislation to deter deceptive sweepstakes mailings, and I co- 
sponsored a bill on the same subject with Senator Collins. We've been careful not 
to inhibit the States from having their own, more protective laws and to delineate 
the extent to which we're preserving States' authority. We want to augment, not su- 
persede, their efforts. We want a floor in our Federal laws for consumer protection 
in this instance, not a ceiling. 

With respect to the impact of Federal regulations on State and local government. 
Senator Thompson and I have introduced the Regulatory Improvement Act, S. 746, 
which requires cost-benefit analysis and risk assessment of major rules and that 
agencies seek the opinions and experience of State and local governments when reg- 
ulating in areas where they would be affected. I appreciate the support of the State 
and local organizations for this bill. As those organizations know, S. 746 specifically 
requires Federal agencies, in the rulemaking process, to consider alternatives that 
will provide flexibility for State and local governments. S. 746 also fosters openness 
and public participation. I believe the bill is just the type of bill that promotes part- 
nership and maximizes the use of everyone's resources. 

I look forward to hearing the testimony of our witnesses today, both the elected 
officials and the learned scholars who can give us a context of where we've been 
and where we're likely to be going. It is always good to hear from the representa- 
tives of our States, counties, and cities, and discuss how we can work together to 
make things better for all our citizens, throughout our Nation. 

Chairman Thompson. I will go ahead and recognize our first 
panel. We are pleased to have with us today the Hon. Tommy 
Thompson, Governor of the State of Wisconsin and President of the 
Council of State Governments. He will be followed by the Hon. Mi- 
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chael Leavitt, Governor of the State of Utah and Vice Chair of the 
National Governors' Association. We are pleased that you would be 
here with us today, two of our more outstanding governors. I could 
think of no one who could better help us wade through these issues 
than you two gentlemen. We know it is an inconvenience for you, 
but we sincerely appreciate your being here with us today. 

Without further ado, if you have opening comments that you 
would like to make, please do so, and we will put any prepared 
statement that you have into the record. Governor Thompson. 

TESTIMONY OF HON. TOMMY G. THOMPSON,^ GOVERNOR, 

STATE OF WISCONSIN, AND PRESIDENT, COUNCIL OF STATE 

GOVERNMENTS 

Governor Thompson. Thank you so very much, Mr. Chairman. It 
is a delight for me, coming from Wisconsin, to address this august 
body and to address Chairman Thompson as Chairman. I like that 
very much. 

Chairman Thompson. I have been trying to claim relationship, 
but nobody will believe me. 

Governor Thompson. You have done an outstanding job, and 
Senator Collins and, of course. Senator Voinovich, who left the 
ranks of being a governor and now is an outstanding U.S. Senator. 
It is always a pleasure to see my good friend, George, again. 

Of course, we are all very sympathetic and saddened by the two 
individuals that died in Armenia yesterday, late last evening, as 
well as the terrible tornadoes in the Midwest, in Kansas and Okla- 
homa. But it is a pleasure for both Governor Leavitt and myself to 
have this privilege to address this august Committee on a very im- 
portant issue of federalism. Mr. Chairman, federalism and devolu- 
tion, as you well know, represent a cornerstone of our Nation's un- 
derlying democratic principles, and you, Mr. Chairman, have led 
the fight in this and we applaud you from the State level. 

The Tenth Amendment to the Constitution of the United States 
recognizes the uniqueness that continues to exist and thrive at 
each and every State in America. More importantly, the Tenth 
Amendment acknowledges that the States have the authority as 
well as the ability to minister to their own needs. When our fore- 
fathers debated how our Nation would be governed, they devised 
a clear set of principles that defined the roles as well as the respon- 
sibilities of the Federal Government and State Governments. Yet, 
over time, adherence to those principles have suddenly eroded. 

Recently, a shift from the "Washington knows best" attitude ush- 
ered in the first change in the majority in the U.S. House of Rep- 
resentatives, and along with the distinguished Chairman and other 
U.S. Senators, formed a partnership called the new-found fed- 
eralism. A strong component that helped fuel the shift of power can 
be directly attributable to a platform that clearly emphasized a re- 
turn of power as well as control to the State level. After the elec- 
tions in 1994 and then after the elections in 1996, it somehow 
slowed down. The discussion of devolution did not appear as often 
as it did in 1994 and 1995, but we were able to get some legislation 


iJhe prepared statement of Governor Thompson appears in the Appendix on page 143. 
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passed, which was led by you, Senator Thompson, and, of course, 
urged on at that time by Governor Voinovich. 

To this end, Mr. Chairman, it is with a sense of optimism for re- 
form and historical gravity that I address this august body. I 
strongly commend you for your appreciation and attention to the 
issue of federalism, for when grants the power and the flexibility. 
States and local governments have proven to be the innovators of 
the ideas and reforms that are improving the lives of all Ameri- 
cans. 

Throughout our history. State and local governments have acted 
as the laboratories of democracy. State and local governments con- 
tinually amaze us with innovation and decisive action when they 
are allowed to flourish unfettered by excessive Federal restraint. 

It is critical, then, that we closely examine the relationship and 
responsibilities respective to our governing bodies and review the 
impact Federal restrictions have on the States' ability to govern ef- 
fectively. More importantly, as we enter a new millennium, we 
must reinvigorate the partnerships among the Federal, State, and 
local governments to ensure the American people are the bene- 
factors of a strong united effort to address and solve the problems 
that face our great country. 

As President of the Council of State Governments, I speak to you 
today on behalf of an organization whose individual members are 
involved daily in conducting the people's business at the State 
level. CSG is comprised of State leaders from all 50 States and U.S. 
territories, representing all three branches of government. CSG's 
membership is the living embodiment of the vibrancy of American 
federalism. CSG has consistently been a strong proponent of the 
federalist model. 

Our commitment to sharing those principles was reinvigorated at 
a summit convened in November 1997, following the enactment of 
the very far-reaching Unfunded Mandates Reform Act of 1995. At 
the prompting of Governor Michael Leavitt, the meeting, held in 
conjunction with the American L^islative Exchange Council, the 
National Conference of State Legislatures, and the National Gov- 
ernors' Association, was convened to recommend State reaction to 
the historic devolution of shifting responsibilities from the Federal 
to the State Governments. Then, as now. States faced a variety of 
challenges and opportunity as they approach varying degrees of 
Federal restriction. 

The summit produced an 11-point plan aimed at improving bal- 
ance and greater accountability to that State and Federal partner- 
ship. I have attached a copy of the 11 points advocated at the con- 
clusion of that meeting to my written testimony, but I would like 
to quickly summarize those objectives and provide a few brief ex- 
amples of how Federal restrictions and interference is impacting 
our ability to institute positive reform in our respective States. 

The principles voted on and passed at that meeting include ask- 
ing Congress to limit and clarify Federal preemption of State law 
and Federal regulations imposed upon States, streamline block 
grant funding, and simplify the financial reporting requirements. I 
could never understand who reads all of these reports that you ask 
us to send to you. I am sure that there is somebody out here that 
does. 
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Chairman Thompson. Senator Lieberman reads most of them for 
us. 

Governor Thompson. I am sure you do. 

Senator Lieberman. Actually, they are behind us. 

Governor Thompson. J ust like I do as Governor, all the reports 
that come to me. 

As Governor of the State of Wisconsin, I have dealt with a wide 
variety of Federal restrictions that prevent my State from reaching 
its full potential and advancing the best interests of our citizens. 
From welfare reform to health care. States like my own of Wis- 
consin have become America's laboratories of reform, instituting 
dozens of innovative initiatives that have made our programs mod- 
els for the Nation. 

Yet, I have had to travel to Washington, as most governors do, 
to solicit on bended knee the permission to implement landmark 
reforms. I am not alone. My experience and the experiences of 
other State leaders have made the boundaries of the devolution de- 
bate clearer today than ever before. Time and time again, we have 
developed and passed legislation to deal with our unique problems, 
only to be rebuffed by the Federal Government. Let me briefly de- 
scribe some more recent issues to illustrate the frustration at the 
State level. 

The integrity of the 1996 welfare reform agreement is threatened 
by attempts by some people in Congress— nobody on this Com- 
mittee, I am happy to be able to announce— and the administration 
to reduce the funding and to restrict the flexibility of welfare-re- 
lated programs, including the temporary assistance for needy fami- 
lies, more commonly referred to as theTANF block grant. In 1996, 
Congress, the governors, and the administration entered into an 
historic welfare reform agreement. In exchange for assuming the 
risk involved with accepting the primary responsibility for trans- 
forming the welfare system from one of dependency to self-suffi- 
ciency, governors agreed to 5 years of guaranteed funding, along 
with new flexibility to administer Federal programs. In my own 
State of Wisconsin, we reduced the welfare caseload by over 91 per- 
cent. 

Any attempt to change welfare reform-related programs or the 
funding, to me, is a serious violation of that commitment and of the 
Personal Responsibility and Work Opportunity Reconciliation Act 
of 1996, and certainly would undermine the States' welfare reform 
efforts. In Wisconsin and throughout America, welfare reform has 
demonstrated that States can best solve the problems when given 
the flexibility and support. Congress gave the States the fre^om 
to design their own welfare replacement programs, as well as the 
block grants to support them. As a result, hundreds of thousands 
of families are climbing out of poverty and pursuing their piece of 
the American dream. 

Then 3 weeks ago, 3 years after the act was passed, the Depart- 
ment of Flealth and Welfare in Washington passed the rules saying 
a lot of the things we are doing are just not proper. Even though 
we were moving and doing things, the rules reduced our flexibility, 
3 years after a lot of us had already had the act up and running. 



7 


CSG and the Nation's Governors urge Congress and the adminis- 
tration to reject any proposals that reduce the funding or restrict 
the flexibility for welfare-related programs. 

But I would I i ke to compi i ment you, Senator, and all of the Mem- 
bers on this Committee because much has been accomplished since 
the 1997 meeting, but much more remains to be done. I was very 
happy yesterday with our bipartisan meeting, in which you were 
there. Senator Thompson and Senator Voinovich. I thought it was 
a wonderful bipartisan meeting in which we were able to put our 
case on the table and you responded, I think, very eloquently. 

So already in the 106th session of Congress, the House has 
passed H.R. 350, the Mandates Information Act, H.R. 409, the Fed- 
eral Financial Assistance Improvement Act, and H.R. 439, the Pa- 
perwork Reduction Act. 

The Mandates Information Act clarifies the point of order provi- 
sion of the Unfunded Mandates Reform Act, applying the orders to 
any cut or cap in entitlement programs, such as Medicaid, food 
stamps, and child nutrition, unless States are given new or ex- 
panded flexibility to manage the cut or cap. 

The Federal Financial Assistance Improvement Act will require 
the Office of Management and Budget to develop uniform common 
rules for 75 cross-cutting regulations, and under this legislation, 
0MB must also develop electronic filing and management of grants 
to reduce the paperwork. 

J ust 2 weeks ago, this very Committee held hearings on S. 746, 
the Regulatory Improvement Act. The Council of State Govern- 
ments believes that S. 746, cosponsored by at least three Members 
of this Committee, is a very good move in the right direction. It will 
provide needed consultation with State and local officials when 
Federal agencies promulgate new regulations and will require risk 
assessments and cost-benefit estimates for such regulations. 

Additional proposals and ideas that are circulating that may fur- 
ther impact the current state of federalism, on March 10, 1999, the 
"Big 7" State and local organization principals signed a letter that 
was forwarded to Congress in support of the Regulatory Right-to- 
Know Act of 1999. By calling for an annual report to Congress by 
the President and the Office of Management and Budget, which 
analyzes the impact of Federal rules on Federal, State, and local 
governments, this bill encourages the open communication between 
the Federal agencies. State and local governments, the public, and 
Congress regarding Federal regulatory priorities. 

As you know, Mr. Chairman, the staff of the "Big 7" State and 
local organizations have also been collaborating with staff members 
of this Committee in an attempt to fashion legislation to protect 
and to reiterate the partnership between Federal, State, and local 
units of government. CSG believes that it is important to bring 
such legislation to fruition, and among the principles we would like 
to see embodied in such legislation would be prior consultation 
with State and local elected and appointed leaders in drafting the 
Federal legislation, the regulations, and the Executive Orders with 
an inter-governmental impact. 

Federalism partnership legislation should provide a Federal as- 
sessment through federalism impact statements and provide a form 
of judicial review for enforcement. Ultimately, CSG believes a true 
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federalist partnership must reflect the intentions of the Tenth 
Amendment, whereby States were granted deference when the 
Constitution failed to explicitly empower the Federal Government. 

So, as State leaders concluded in the 1997 conference on fed- 
eralism, in order for our country to be an innovator at home and 
leader abroad in the 21st Century, I believe it is imperative that 
our unique Federal partnership devise improved divisions of labor 
and achieve strategic inter-governmental restructuring best suited 
to the changing public policy circumstances that confront us. 

The States have shown, with the limited experimentation that 
the Federal Government has allowed, that we can manage complex 
problems, we can put our ideas to work, and we can do this, recon- 
necting the American people with their government. 

Devolution will have a profoundly positive impact on the delivery 
of government programs and services as the States compete with 
one another to devise the best system. Its impact on the political 
process, however, will be equally profound, nothing less than a res- 
toration of the American people's confidence in their government. 

So, again, I thank you for this opportunity to speak with you 
today and I look forward to our ensuing conversation. 

Chairman Thompson. Thank you very much. Governor. Governor 
Leavitt. 

TESTIMONY OF HON. MICHAEL O. LEAVITT,^ GOVERNOR, 

STATE OF UTAH, AND VICE CHAIR, NATIONAL GOVERNORS' 

ASSOCIATION 

Governor Leavitt. Thank you, Mr. Chairman. I appreciate the 
opportunity to appear before you on behalf of the National Gov- 
ernors' Association. 

Federalism and the partnership between ourselves and the Na- 
tional Government is obviously a top priority of ours. We have wit- 
nessed over the course of the past several years substantial 
progress and we want to acknowledge that. We have made major 
progress in moving from a micro-managed relationship, often im- 
posing a lot of Federal bureaucratic rules, to one that moves to- 
ward performance goals and we think that is a very positive out- 
come. 

Congress has given us the Safe Drinking Water Act. We stopped 
the wholesale passage of unfunded mandates, reduced Federal 
micromanagement. It has given us block grants in welfare and 
transportation and child health care, etc. 

We celebrated recently in our State the success of our children's 
health insurance plan. With some flexibility that the Congress gave 
to us, we were able to develop our own plan and not use Medicaid. 
We are able to provide health care, as a result, to twice as many 
children and provide them with the same health insurance plan 
that my children have as the Governor of the State, twice as many 
as we would if we were under Medicaid simply by giving us flexi- 
bility, and I think it is a grand example of the way we can work 
together to provide more efficiency and innovation. 

This revolution has often been referred to as the devolution revo- 
lution. Regrettably, the magnitude, I fear, of this undertaking has 


iThe prepared statement of Governor Leavitt appears in the Appendix on page 153. 
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been exaggerated at times. A lot of the devolution initiatives have 
been better in theory than th^ have been in practice. A lot of the 
initiatives have been limited in their benefit by imposing a lot of 
new burdens on States as conditions of funding. 

There is a new problem emerging. We, for years, focused on the 
area of the unfunded mandates. Today, my major purpose is to 
point out to you that in place of the unfunded mandates, the new 
trend is one of preemption, where the States are having their inno- 
vation and their capacity and flexibility withdrawn in a different 
way. 

When we were dealing with unfunded mandates, the National 
Government was compelling the State to do something. With the 
preemption, they are preventing us from doing what we need to do. 
Both have the same effect. Both move us away from the basic fed- 
eralist proposition that our founders developed. Much of this is 
being done, I might add, in the name of globalization and a move- 
ment into the knowledge age. 

I would like to suggest that we, as a people, are blessed with 
what could be the perfect form of government for the information 
age. The world is beginning to work like a group of network PCs. 
We continue to move forward as a Nation as though we are trying 
to form ourselves into a giant mainframe. 

I would like to suggest that that metaphor, whether it is affected 
by unfunded mandates or by preemption, is the same. The mantra 
for the 21st Century must be central coordination but local control. 
We need to think of ourselves as a group of networked PCs. It is 
the power of the network. It is the power of the innovation that is 
set forward, the multiple that is created by a set of central capac- 
ities with everyone having the capacity to innovate on their own 
that makes this a powerful system. We may have the perfect form 
of government for the information age. 

Once State authority is taken away, it is very seldom returned. 
Today, I would like to suggest on behalf of the National Governors' 
Association a series of five principles that we believe will well suit 
us as we move into the next millennium. 

The first one is that the principles of bipartisanship must be fol- 
lowed by elected officials at every level. 

Second, that the partnership between the State and the National 
Government has to be based on early consultation on anything that 
would affect the States. That is an element of cooperation in the 
development of this system of networked PCs. 

The third is that a legislative proposal's impact on federalism 
needs to be transparent and fully disclosed before the decisions are 
made. We have found over time that on many occasions, that the 
regulations we have to deal with are either imposed by the bu- 
reaucracy later or by intent language that was never part of the 
debate as we go through developing and writing legislation. 

The fourth principle would be that this partnership needs to be 
based on an interdependent nature of our government, and that de- 
mands an attitude of the highest respect, but also a deference to- 
ward State and local laws and procedures that are closest to the 
people. That is the spirit of the Tenth Amendment. If it was not 
specifically reserved to the National Government, the power of the 
people would be respected and the States. 
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The last one would be that these elements of our partnership 
should have some means of enforcement. 

Now, in my formal testimony, I point to a number of different ex- 
amples of l^islation that you are dealing with that we believe 
would move this forward. I will point to one today, and that is the 
Mandates Information Act, H.R. 350 or S. 427. The bill would clar- 
ify that the point of order provision of the Unfunded Mandates Act 
also applies to any cap or cut in an entitlement program. The 
States are deeply concerned that programs such as Medicaid, food 
stamps, and child nutrition will be adversely affected unless the 
States are given new or expanded flexibility to manage any kind 
of cut or cap. There are several others that I have mentioned. 

I will just summarize by saying our message to you and also to 
the President is we need to move forward with an enforceable fed- 
eralism partnership between State elected officials and elected offi- 
cials at the National Government, all levels, and we invite you to 
join us in reviving this working partnership. Thank you, Mr. Chair- 
man. 

Chairman Thompson. Governor, thank you very much. 

Sitting here listening to you gentlemen, it occurred to me again 
that we could not have two more representative people in this 
country to talk about this issue. You have both been innovators in 
your own States and obviously not only know what you are talking 
about, but you have put it into effect and shown what can be done 
at the State level when given the opportunity. 

First of all. Governor Leavitt, I appreciate your pointing out 
something that I think is hitting home to so many of us here and 
that is that we are going from having made some progress in the 
devolution stage of things to running into additional problems with 
regard to the preemption stage of things. Of course, we have legis- 
lation that we are discussing right now, as Governor Thompson in- 
dicated, that hopefully will address that, so that at least we take 
the time to consider the ramifications of what we are doing and 
face up to it, and second, make sure that if we are preempting the 
States, that we acknowledge that and give the courts some guid- 
ance as to what we are doing. 

Staying on the devolution part for a minute that we are all proud 
of, the many things that have happened there. Governor Thomp- 
son, of course, is known far and wide for his innovation with regard 
to welfare reform in his State. You mentioned the Safe Drinking 
Water Act, health care, the Unfunded Mandates Act, all of those 
things. I am wondering what your assessment is as to how we are 
doing on the devolution side of things. 

We know we have some problems. You mentioned. Governor 
Thompson, the issue you have with regard to welfare. I would like 
to know a little bit more about that in your State, the Federal in- 
terpretations there. The Unfunded Mandates Act, you mentioned. 
Governor Leavitt, still has interpretations with regard to how the 
Medicaid situation will operate in your State. 

We have also seen that we give lip service to things— the Presi- 
dent's Executive Order on federalism. The GAO found that for over 
11,000 rules issued between April 1996 and December 1998, the 
agencies that are conducting federalism assessments for only 5 
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rules, 5 out of 11,000. Of course, it calls for federalism assessments 
to be made when federalism issues are involved. 

So we have a lot of press conferences and give a lot of lip service, 
but the real question is, how are we really doing? Obviously, we 
have made some progress we are proud of, but how is it working? 
What are your accomplishments? What have been your accomplish- 
ments? What are your concerns? Where do we go from here, with 
the block grant situation, moving more and more to that. How is 
that working? Give us your assessment on how devolution is work- 
ing so far, an overview, obviously, in your State. Governor Thomp- 
son. 

Governor Thompson. Thank you very much, Mr. Chairman. 
Devolution in regards to the TANF Act is working, evidenced by 
the number of people that have been moved off welfare in States 
all across America, from Maine to California to Florida to Wash- 
ington. 

The problem that we are running into right now is that the De- 
partment has issued some rules, and when you have a complete re- 
duction in the cases like we have in Wisconsin— we are now down 
from 100,000 families down to 8,500 families, and those families, 
80 percent are in one county, 70 percent are minorities, two-thirds 
of those individuals have some kind of drug or alcohol problem or 
a combination of both, 50 percent do not have a high school edu- 
cation, and 40 percent have never worked. So they are really the 
hardest to place. 

We are spending a lot more money on individual cases, but the 
reduction, the total reduction, in order to maintain our effort, be- 
cause we have reduced it by so much, we have to waste a lot of 
money just on those individual cases to satisfy the requirements, 
whereas I would like to be able to take some of that TANF money 
and use that money to help some people that are just off of welfare, 
to be able to continue to monitor them, continue to encourage them 
to work, continue to improve their education so that they can get 
better jobs and so on. 

But because the maintenance efforts are so restricted under the 
rules, we cannot have that. Some things that we put out there that 
we used to get maintenance effort credit for, the rules that have 
come down now, 3 years after the act was passed, do not allow us 
to have that maintenance of effort. So we are getting penalized be- 
cause we were innovators and doing the right thing, we thought, 
but now the Federal Government comes in and takes it away. They 
gave it to us on one hand, take it away from us with the second 
hand. 

So devolution is working in welfare reform completely, but now 
the rules, or the preemption that you and Governor Leavitt have 
talked about, has taken back some of that flexibility and that is 
what concerns me a great deal. 

Chairman Thompson. And it really seems like it happens under 
the radar screen. We have the big announcements, about welfare 
reform, but then you say 3 years later, the rules are still coming 
that dictate 

Governor Thompson. The first time the rules came out, the rules 
were not out for 3 years. 

Chairman Thompson. Three years? 
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Governor Thompson. Three years. It is after the fact. We have 
gone so far down the road, and we have been encouraged to do that 
by indications from the department. 

Chairman Thompson. Sometimes, do you find the rules are in- 
consistent with what you believe to be the intent of the legislation? 

Governor Thompson. Absolutely, and inconsistent from what we 
have been led to believe is the position of the Department. But once 
the rules are finalized, they have taken away the flexibility and 
have taken away the opportunity for us to continue a program that 
we had been given the green light, a tacit green light, by the De- 
partment, and that to me flies in the face of what you wanted as 
the Chairman of this Committee and as a member of the Senate 
when you passed the TAN F Act. 

Chairman Thompson. Governor Leavitt. 

Governor Leavitt. Governor Thompson has responded, I think, 
with some wonderful specifics. If I could address your question in 
a more historic way, more dealing with the history of this issue, ob- 
viously, federalism is based on the idea that there would be healthy 
tensions between the States and the National Government, that 
both would have tools that would enable us to represent our inter- 
ests. 

I would like to suggest to you that a major part of this problem 
is the States have been really rendered anemic in our capacity to 
do our constitutional duty. We were historically given four tools to 
represent the interests of the States and the people against the 
power of the National Government, as a protection. 

The first was the Tenth Amendment. No one would dispute, I be- 
lieve, the fact that over the course of the last 50 or 60 years, the 
Tenth Amendment has been emaciated by the Federal courts and 
that our capacity to use the Tenth Amendment, until recently, has 
simply gone unnoticed by the Federal courts. 

The second was the direct election of the U.S. Senate. Now, I 
would not advocate that we go back to the legislatures appointing 
them, but I think we would all agree that the day that the States 
gave that up, we gave up a powerful tool to be able to call our rep- 
resentatives back to say to them, we do not like what is going on. 
You are not representing our interests directly. Therefore, a lot has 
changed. We have lost that tool. 

The third was the amendment process. The amendment process 
looked good on paper, but the reality is, the capacity to amend the 
Constitution of the United States to rebalance this national power 
simply is very lopsided because all the power to do that resides 
with the National Government. 

The fourth one was the will of the people. The founders, I be- 
lieve, knew that there was a need on the part of people to be gov- 
erned closest to them. The devolution, if you will, revolution was 
about people saying, we desire to have more power at the local gov- 
ernment level. You do not hear it spoken of very much and there 
is a natural creep that will occur by the Federal Government and 
the States literally being rendered anemic. Because of our tools 
now being gone, we will inevitably be overrun by the National Gov- 
ernment and the kind of bureaucracy that Governor Thompson 
speaks of. 
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That is the reason we come today to appeal to you that we need 
to have enforceable federalism. Without it, it is inevitable. Whether 
it is preemption or whether it is mandates, the effect will be the 
same. 

Chairman Thompson. Thank you very much. 

I know you have to leave shortly. I thought my time was running 
a little short here and I checked and found out that staff is taking 
care of you and cutting my time back, so be it. 

Senator Lieberman. 

OPENING STATEMENT OF SENATOR LIEBERMAN 

Senator Lieberman. Thanks, Mr. Chairman. 

Let me first, if I may, as a matter of process— you referenced to 
a GAO study on the implementation of the federalism. Executive 
Order No. 12612. At GAO's request, 0MB has prepared a letter 
providing GAO with its views on that ongoing study and the folks 
at 0MB have asked me to request that this letter be placed in the 
record, also, which I would like like to do at this time.^ 

Chairman Thompson. It will be made a part of the record. 

Senator Lieberman. Thanks, Mr. Chairman. Thanks very much 
for convening this hearing. Thanks to Governor Thompson and 
Governor Leavitt for being here. Two very thoughtful opening 
statements. 

I appreciate that the hearings are being convened, because they 
do give us a chance to step back and consider in a broader context 
some of the judgments we naturally make on an ad hoc basis as 
we consider the whole range of legislation. We sometimes explicitly 
debate federalism questions by that name, using terms like pre- 
emption. For instance, in product liability debates and the Internet 
sales tax moratorium, which we were involved in together, at least 
on the discussion stage. Governor Leavitt, there is a lot of focus on 
the appropriateness of preemption. In other cases, of course, we do 
it but we do not talk about it. It is implicit. So this is a very impor- 
tant opportunity that these hearings give us to look at the big pic- 
ture. 

There is a third panel here of scholars. Professor Galston and 
Professor McGinnis, that I thought provided very good overviews 
which are helpful as we go through this. Professor Galston's paper 
points out historically in this century that you might say we have 
gone through two different periods. One was when for reasons of 
history, and you might say necessity, the power of the Federal Gov- 
ernment grew, most notably the great depression of the 1930's 
when the problem went beyond the capacity of the States and local- 
ities to handle, and then, of course, the Second World War. 

But in the more recent decades, though it may not look like it 
from the State level— and I came here after 16 years in State Gov- 
ernment, 10 years as a State Senator and then 6 years as Attorney 
General— that the trend has been much more in the direction of 
the devolution revolution, but there is this tension that I think the 
Framers not only foresaw but intended. 


iJhe letter dated May 4, 1999, from the Office of Management and Budget appears in the 
Appendix on page 212. 
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Your metaphor, Governor Leavitt, of not making this a main- 
frame but keeping it a network of PCs is a good one. I suppose on 
the other end, the other extreme that we should avoid, is to break 
the network, that is, to not just have millions of PCs out there op- 
erating on their own because of the weakness of the National Gov- 
ernment. 

On the question of preemption and inappropriately intruding on 
the role of the States and local governments, last Congress, as you 
know, we considered so-called takings legislation, which I thought 
posed a direct threat to the ability of local governments to exercise 
their authority in the area of zoning and land use planning. In 
States like mine, our local governments are working very hard and 
are very proud of and very protective of that authority, and right 
now, for instance, there is a heavy emphasis put on acquisition by 
the local governments, and State, of open space land. I was privi- 
leged to join with the Chairman in working to defeat this legisla- 
tion. 

But in other instances, deciding whether Congress should pre- 
vent State and local governments from acting becomes, at least for 
me, a more difficult question. This goes directly to something that 
Professor McGinnis and Professor Galston talk about in their pa- 
pers, which is the intention of the Framers in creating the Federal 
system to protect continental free trade, that it is on a continental- 
wide basis, national trade. 

Professor Galston in his statement urges us to be open to the 
possibility that economic and technological changes of our day, 
such as telecommunications, the Internet, interstate banking, may 
require a reconsideration of some of the established Federal-State 
relations in certain areas. 

This is a very complex question, but with the opportunity to step 
back and look at the big picture, I wonder if you have any sugges- 
tions about how we should weigh our varying responsibilities. Fed- 
eral and State, for doing what the Framers clearly intended us to 
do, which is to maintain not only a continental market but a free 
market, as it were, while at the same time not encroaching on the 
appropriate areas of responsibility for State and local governments. 

I am thinking here specifically of the area of commerce, interstate 
commerce. Does either one want to take a shot at that? Governor 
Leavitt. 

Governor Leavitt. I actually do have some thoughts about that. 
Senator. I think that you have identified what may be the chal- 
lenge of this generation of governance. We are approaching what 
I think is the new frontier of federalism. We may have to reinvent 
federalism, given the fact that we are now in a time when borders 
have less constructive meaning than they did before. We are hav- 
ing to find new ways of creating checks and balances in a Nation 
that has relied on borders that have defined us, and we no longer 
may have that option. 

I would like to suggest one way that that can occur best. Aris- 
totle used to speak a lot about the golden mean, which he defined 
as being the place between two vices, the natural tension between 
them. That is the basis of our federalism. 

I still believe that the place that you are referring to is that gold- 
en mean between them and it can only be found if both the States 
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and the National Government have the capacity to resist one an- 
other in their effort to find it. The big problem we have right now 
and the reason we are drifting toward a mainframe type of govern- 
ment as opposed to a group of network PCs that really character- 
izes the information era is that the States are anemic. We do not 
have the capacity to resist the National Government. We are essen- 
tially told what we will do in almost every case, and the only re- 
sistance we have is to come to places like this and talk. 

As we try to pioneer this new frontier of federalism, we have to 
find ways for the States to be able to resist the Federal Govern- 
ment, to find those places, or we will end up with a system of gov- 
ernment that will not be consistent with our point. 

Senator Lieberman. Thank you. 

Governor Thompson. Senator, if I could just add something very 
quickly, something that has really bothered me and I think it is 
starting to really concern a lot of people, I know it has Governor 
Leavitt, who has been a leader in this, but the fact of the new tele- 
communications, the new Internet commerce that is developing, 
there is the tremendous impact that is going to adversely impact 
the States. That is, as this new commerce is developing, the sales 
taxes that States are going to receive are going to diminish and it 
is going to get worse. The only people that can really help us are 
you. 

We are so fearful of the situation where we may end up being 
like the European common community, where the States in Europe 
have to go to the Federal Government to get all their revenue and 
you have to fund us because you have taken away our sales tax re- 
sources. I do not think you want that. We do not want it, and are 
very concerned about that. So we need some way to be able to com- 
municate with you that we have to redevelop this federalism. 

The second point I would like to make is that we also have to 
do something as it relates to the administrative agencies, because 
I like dealing with you and I can usually convince you to go part 
way with the position of the States, but once it leaves your hands 
and goes over to a department, to some bureaucrat there that is 
going to promulgate the rules, like they have in TANF, we are left 
out. We have no recourse whatsoever. So we need some sort of as- 
surance, some sort of protection under this new commerce and 
under the administrative agencies to be able to get our views out 
there and to be able to have an equal voice somehow with the Fed- 
eral Government. 

Chairman Thompson. Gentlemen, the clock has run on our vote, 

I think. If we do not leave right now, I do not think we are going 
to be able to vote. 

Senator Lieberman. Thanks for your very thoughtful responses. 

Chairman Thompson. I know that Senator Voinovich and Sen- 
ator Collins are going to be back, if you would bear with us. I know 
you have to leave early. 

Senator Levin. Could I find out when they do have to leave? In 
terms of my return, I would be interested. What is your schedule? 

Governor Leavitt. Regrettably, Senator, I will have to depart 
soon. 

Chairman Thompson. I think we were talking about 10 o'clock. 
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Senator Levin. This is deja vu from yesterday for me, i am 
afraid. Usuaiiy, deja vu goes back a few years, but this does not. 

Governor Thompson. As Yogi Berra says, dqa vu has got to be 
repeated aii over again. 

Chairman Thompson. Whichever Senator returns first wiii re- 
convene. 

Governor Thompson. Thank you very much. 

Chairman Thompson. Thank you very much, i guess i wiii not 
get a chance to go over my chart with you, but i put that up there 
for your benefit, so just absorb that and use it in whatever way you 
might want to.^ 

Governor Thompson. Thank you. Senator. 

[Recess.] 

OPENING STATEMENT OF SENATOR VOINOVICH 

Senator Voinovich [presiding]. We wiii reconvene the hearing. 
The other Senators wiii be back in a coupie of minutes. One of the 
reai chaiienges of being a new Senator is figuring out how you can 
get to the fioor in the fastest fashion without getting iost. 

We were in the question period and Governor Thompson had to 
ieave. Governor Leavitt, in terms of preemption iegisiation, what 
are you most concerned about in terms of preemption that is going 
on right now on the Federai ievei? 

Governor Leavitt. Senator, may i say that, i think, for the most 
part, it is the trend and the practice generaiiy that concerns me. 
There is a momentum about a wiiiingness to do it. it is in taxation 
authority of iocai government. We saw that potentiai with the 
internet Tax Freedom Act. Gratefuiiy, it was mitigated substan- 
tiaiiy from its originai form, it is in the area of utiiities, in the area 
of education— it is a new trend. 

Frankiy, i think it is based on— we have taiked about unfunded 
mandates. That is a phiiosophy of compeiiing State and iocai gov- 
ernments to do things, i n many cases, preemptions are a desire to 
prevent State and iocai governments, but both of them have the 
same. Those are some of the categories i wouid point to. 

Senator Voinovich. i know that many peopie are in support of 
Senator Thompson's preemption iegisiation. Fiow do you think that 
wouid have made a difference in terms of the issue of this i nternet 
taxation probiem, or i nternet Tax Freedom Act? 

Governor Leavitt, it very deariy impacts the States' capacity to 
provide for our basic services, if the States iose the capacity to tax, 
the States iose the capacity to govern. 

initiaiiy, the originai iegisiation that was proposed wouid have 
iiteraiiy withdrawn aii iocai taxation authority and then wouid 
have, by iegisiation, given back minor pieces, i think under Senator 
Thompson's proposai, that couid have never reached serious consid- 
eration in the Congress because the States wouid have been abie 
to ask their friends in Congress to be abie to impose the teeth of 
the iaw and it wouid have given us a means by which we couid 
have pushed back. The tension, the heaithy tension, the checks and 


iThe Chart entitled "Federal, State, & Local Taxes Collected Per Person," submitted by 
Chairman Thompson appears in the Appendix on page 214. 
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balances that were intended by our system would have been pro- 
vided. The mantra needs to be enforceable federalism. 

Senator Voinovich. In other words, if the preemption legislation 
had been in effect, the people that drafted the Internet Tax Free- 
dom Act and the committee that reported it would have been really 
forced at least to look at the issue of preemption 

Governor Leavitt. That is correct. 

Senator Voinovich [continuing]. Probably something that did not 
occur to them until after they were off and running. 

Governor Leavitt. Plus the consultation, I think, would have 
been part of pointing that out. 

Senator Voinovich. One of the things in which I am interested, 
and I hate to get into specifics, but there is some difference of opin- 
ion among some of the Committee Members in terms of whether 
a rule of construction— a legislative piece that says the presump- 
tion is that this legislation was not meant to preempt, or regulation 
was not meant to preempt, unless it said so explicitly, would be 
adequate without having a point of order. Would you like to com- 
ment on that? 

Governor Leavitt. I am not able to comment on the parliamen- 
tary throw-weight of the provision, but I can say that all the 
construction provision is a reflection of the Tenth Amendment. It 
is a statutory acknowledgement that the National Government has 
a limited role and that unless it is an enumerated responsibility of 
the National Government, it should be left with the States and the 
people. That was a condition of our Constitution in writing. It is 
part of the Constitution and we ought not to blanch at all in having 
Federal legislation that acknowledges and gives it its full due. 

Senator Voinovich. The administration, as you know, last year 
changed their federalism Executive Order and then backed off from 
the changes. Could you bring us up to date on just where that is 
in terms of the White Flouse and negotiations between the State 
and local government organizations? 

Governor Leavitt. The White Flouse did propose a new fed- 
eralism Executive Order that was deeply alarming to the States be- 
cause it— well, first of all, it remove all reference to the Tenth 
Amendment and would have made substantial changes in the 
interaction between States and the Federal Government. By re- 
tracting it, they set into place a new process where they are work- 
ing right now with the Big 7 to determine if changes are needed 
to the existing federalism Executive Order. They believe that there 
are changes necessary. The States and local governments would 
argue that there are no changes needed to the existing federalism 
Executive Order. There are no changes that are imminent, but 
there is an ongoing discussion between the Big 7 and the White 
FI ouse. 

Senator Voinovich. Do you think anything is going to be done 
prior to the President's term of office ending? 

Governor Leavitt. That is unknown to me, but again, I would 
say that the position of the States and the National Government 
is that the burden needs to be placed on why it needs to be 
changed. We see very little reason for us to make any substantial 
change in the existing federalism Executive Order that has served 
us since the Reagan administration. 
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Senator Voinovich. I, for the life of me, cannot understand, with 
all the problems that they have, why they are bothering with this 
issue, particularly when there is such a unified opinion among 
State and local government officials that it ought to remain as is. 
That deals with this problem, because it talks about Federal agen- 
cies and the way they ought to approach things, does it not? If the 
Federal agencies were familiar with the current federalism Execu- 
tive Order and honored it, some of the things that this legislation 
proposes to deal with might not be problems. 

Governor Leavitt. The current federalism Executive Order, if it 
were honored, does essentially what the construction rule that you 
spoke of earlier would do for legislation. It indicates that unless 
there is a clear, enumerated responsibility of the National Govern- 
ment, the National Government does not have a role and ought to 
honor the prerogative of the States and local governments. The 
amended order, as it was proposed, would have reversed that com- 
pletely. 

Again, it is a matter of where the presumption is. Their proposed 
order would have reversed the presumption. I would argue that, 
over time. Congress has reversed the presumption. That is the rea- 
son that there is a need for this legislation, because it would for- 
mally reverse the presumption again to be what was consistent 
with that of the founders, which is the Tenth Amendment. Unless 
it is a specific enumerated power, it belongs to the States and the 
people. 

Senator Voinovich. I think one of the things that would help 
me, and I think Members of the Committee, would be to have your 
Big 7 organization come up with some of the most potentially oner- 
ous preemptions that are being considered currently and also to 
perhaps share with us some regulations that either have passed or 
are being anticipated that highlight why this kind of l^islation is 
needed, because so often, when you do not have specific examples 
of it, you do not understand the problem. 

Governor Leavitt. Senator, that is something we would be happy 
to inventory and provide. 

Senator Voinovich. The other thing that I am interested in is 
the unfunded mandates relief legislation, and for the most part, it 
is working in Congress. Flowever, it was also supposed to deal with 
regulations in the various departments. I think where those regula- 
tions were over $100 million, it required consultation with State 
and local government people. Would you like to comment on how 
that is working? 

Governor Leavitt. Well, it is not. We heard earlier from Senator 
Thompson that in the last 11,000 Federal orders, only 5 have had 
federalism assessments, only 5. So it is clear to me that provision 
of the law is being essentially ignored. 

Senator Voinovich. I might suggest that perhaps the State and 
local government coalition convey that to the President and to the 
administration. I think so often what happens, as you can well 
imagine, being a governor, is there are a lot of things that are scur- 
rying around in agencies that you are responsible for, but it never 
gets to the top. People stop you and say, "Gee, did you know this," 
and you look at them and say, "I do not know anything about it." 
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I think perhaps part of the problem is that, too often, we do not 
get that message to the White House and share the concern about, 
for example, Donna Shalala and the new regulations on the TAN F 
legislation and how we think it would restrict the ability of States 
and remove some of the flexibility that we have had to do some in- 
novative things that have really made a difference for the people 
that are receiving welfare in our respective States and have helped 
take them off the rolls. 

Governor Leavitt. Senator, I think you make a very valid point, 
in that there is in any government a culture, and it takes a long 
time for the culture to be changed. We have gone through a period 
of more than 35 years where the culture of federalism has essen- 
tially been squeezed out. 

The legislation we are talking about, the whole idea of a devolu- 
tion revolution, was really about the process of beginning to re- 
instill federalism as a meaningful part of the culture of our govern- 
ment. It is a mindset. It is something that you carry in your mind 
and in your heart, not just on the statutes. It is a desire to have 
things conducted at the local level where they can be. We have op- 
erate with a default to the opposite. All roads have tipped to 
Washington. 

Until we are able to instill in the hearts and minds of the bu- 
reaucracy, and then have enough capacity for the States to for- 
mally resist, that will continue, and that is why the efforts that you 
are making and others on this Committee are so deeply appre- 
ciated by those of us in States and local governments, and I would 
argue by the people of this country, because there is an innate de- 
sire on the part of people to govern themselves. This culture of fed- 
eralism that has been squeezed out of our government is in direct 
confrontation with that idea. 

Senator Voinovich. The preemption legislation, in my way of 
characterization, would be a defensive effort. We have had great 
success with devolution of the welfare system and I do not think 
Congress fully appreciates what States have done with Medicaid. 

I know in our State, 2 years ago, our Medicaid costs were less 
than they were the year before, for the first time in 25 years, and 
the Federal Government is saving a great deal of mon^ because 
of that. That is because of waivers and the elimination of the Boren 
Amendment. 

But I think that some of that information ought to be made 
known to the members of the Senate, because, again, the Boren 
Amendment meant nothing and we got it changed, but States and 
local governments should be really emphasizing how much money 
the Federal Government is saving because of what we have done 
in Medicaid. 

Governor Leavitt. We did not even get started on Medicaid the 
way we should have. There has been progress, but Medicaid re- 
mains one of the most inefficient, wasteful things that the National 
Government does. It is a great thing to be able to take care of the 
health care needs of the poor, but if the Federal Government would 
turn Medicaid over to the States and allow us to manage it in the 
way we have welfare, we would be talking about hundreds of bil- 
lions of dollars of savings over time. 
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I referenced earlier the child health insurance plan in our State 
that we were able to implement and not be required to use Med- 
icaid. I do not know if you were here, Senator, but we are able to 
cover in our State twice as many children, double the number of 
children, and give them the same health plan that the Governor of 
our State has for his children than if we were forced to use Medi- 
caid. 

We could do the same thing for the working poor. If the National 
Government would give the State of Utah a waiver that would 
allow us to manage our Medicaid program, we could begin covering 
the lives of the working poor. Today, there are many in our State 
who work hard but do not have health insurance because they can- 
not afford it. The recipe for having health care in our State is of- 
tentimes not to work, and that is wrong. 

Senator Voinovich. I think, again, you should be pointing out to 
the members of the Senate and Congress about how the CHIP pro- 
gram that the governors fought to have flexibility for has allowed 
you to do this. In our State, in Ohio— we are going to 200 percent 
of poverty and the people who are participating— it is still a Medi- 
caid program because we have had some good experience with it, 
but the fact is, they are paying part of it now. I think we are reduc- 
ing some of the benefits a little bit. But because of the CHIP pro- 
gram, we have had the flexibility. 

So I would just suggest that as often as you can, you ought to 
highlight how this devolution is, indeed, helping the Federal Gov- 
ernment with their financial problems and also how it is helping 
you to do a better job in taking care of our respective customers, 
because so often, as I am sure the Chairman knows, the stuff is 
all on pieces of paper and if you do not have the examples of it, 
then you just kind of take it for granted. 

Governor Leavitt. Thank you for the opportunity to do it today. 

Senator Voinovich. I yield to the Chairman, and I understand 
you have a plane to catch. 

Chairman Thompson [presiding]. Yes, Governor, you have al- 
ready stayed past the time which you indicated that you could, and 
we appreciate that very sincerely. I am not going to detain you any 
longer. 

Governor Leavitt. Mr. Chairman, may I present both of you 
with a copy of a report that has been done by the Big 7 of the 
seven State and local organizations entitled "Governance in the 
Digital Age, The Impact of the Global Economy, Information Tech- 
nology and Economic Deregulation on State and Local Govern- 
ment." It is a series of reports that we are putting out that I think 
you would find very helpful in your discussions.^ 

Chairman Thompson. Very good. We will make both of those a 
part of the record. 

Governor Leavitt. Thank you. 

Chairman Thompson. Thank you very much. Governor. We sin- 
cerely appreciate your being here. 

I would like to turn now to our second panel. The first witness 
will be the Hon. Daniel Blue, j r., the senior Majority Leader for 


iThe publication submitted by Governor Leavitt is retained in the files of the Committee. 
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the North Carolina House of Representatives and the President of 
the National Conference of State Legislatures. 

Our second and final witness on this panel will be the Hon. Clar- 
ence Anthony, the Mayor of South Bay, Florida, and the President 
of the National League of Cities. 

We appreciate you traveling here today, gentlemen, to share your 
testimony with us. Representative Blue, would you like to begin, 
please, sir? 

TESTIMONY OF HON. DANIEL T. BLUE, J R.,i MAJ ORITY LEAD- 
ER, NORTH CAROLINA HOUSE OF REPRESENTATIVES, AND 

PRESIDENT, NATIONAL CONFERENCE OF STATE LEGISLA- 
TURES 

Mr. Blue. Thank you very much, Mr. Chairman. Good morning 
to you and Senator Voinovich. 

As stated, I am serving this year as President of the National 
Conference of State Legislatures and it is in that capacity that I 
appear before you today representing the 50 States as well as the 
commonwealths and territories. I also appear today, Mr. Chairman 
and Senator Voinovich, on behalf of the Big 7 organizations. As you 
know, we have over the last several years had close consultation 
with you on many issues, and, in fact, over the last couple of days, 
have consulted over many common issues. 

I n response to that, or with respect to that, we have basically fa- 
vored six bills that are pending before the Congress now. Some of 
them have been alluded to by Governor Thompson and Governor 
Leavitt a little bit earlier. This morning, I want to limit my discus- 
sion to the last of the six bills that we talked about in the written 
submission that I made to you, and that is the Government Part- 
nership Act. We think that passage of that is important because it 
deals with the problem of Federal preemption of State and local 
law, and NCSL and the Big 7 truly believe that that is the most 
vexing of our current problems in dealing with State-Federal rela- 
tions. 

I want to, before I give the reasoning, state that there are three 
things that we are trying to do in the legislation that we are sup- 
porting. We are calling for legislation that deals with the problem 
of preemption of State law by doing the following three things: 

The first is that it would provide the Congress with more infor- 
mation and better information about the preemptive effect of pro- 
posed legislation before that legislation is enacted. 

Second, it would establish a process for making it much clearer 
to agencies and the Federal courts as to what the Congressional in- 
tention is when legislation is enacted and especially what that Con- 
gressional intention is with respect to the area of preemption. 

Third, we think that there needs to be some procedural aspect 
that allows you to know when proposed legislation has the effect 
of preempting State or local authority. 

Let me just hit a few high points because we think that preemp- 
tion, as we have experienced it over the past several decades, is a 
direct threat to our constitutional system of federalism, and the 
problem is two-fold. 


iJhe prepared statement of M r. Blue appears in the Appendix on page 163. 
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First, let me say that it results from the propensity of the Con- 
gress, of the courts, and Federal agencies to preempt State law 
without carefully thinking about what the impact is and how it 
may affect State and local governments and their ability to partici- 
pate in this Federal system. 

But second, and I think more pervasively, it results from Federal 
agencies and the courts in entering into this field of implied pre- 
emption, where there is no clear indication as to what the Congress 
may have meant. As you know, there has been a whole body of law, 
case law, that has developed on this doctrine of implied preemp- 
tion. So we think that there needs clearly to be some procedure 
that makes clear what Congress means when it enacts laws and 
makes clear whether it intends to preempt the field so that State 
legislatures will know that we are forbidden from entering into 
those areas. 

The cumulative effect of all of this Federal preemption in both 
regards, one, when there is simply not sufficient information, or at 
least not sufficient thought as to what the ramifications are, and 
second, not the direct Congressional preemption but with Federal 
agencies and with the courts, we think that it has reduced the ef- 
fectiveness of State and local governments. We simply have too 
many policy options taken away from us. 

As you know, the benefit of the concept of federalism, as Gov- 
ernor Leavitt talked about from the Tenth Amendment, is it gives 
us the opportunity as State and local governments to experiment, 
to figure out specific solutions for specific problems and to adjust 
those as things change. We can deal with them much more rapidly 
than you can at the national level. Our agencies are better suited 
to deal with them more quickly and deal with their unique nature. 
So we think that the ability to test something in one jurisdiction 
is what makes it basically our ability to make this system work as 
well as it does. 

In our own organization, that is, in the National Conference of 
State Legislatures, we have two major committees, one, the Assem- 
bly on Federal Issues, the other, the Assembly on State Issues. The 
Assembly on State Issues essentially deals with ideas that have 
started in one State or one locality and it sort of works its way 
through the marketplace of ideas with legislative bodies around the 
country. We constantly borrow or appropriate each others' ideas 
that work, ideas that are unique to a specific State, a best practices 
approach. I think what we are coming to find is that there is an 
inability to always use these best practices because some preemp- 
tive effort, quite frankly, limits our ability to be creative. 

One would argue that we have a .900 batting average when it 
comes to stopping some of these bills over the last decade or two 
that may have been preemptive, but the cumulative effect of all of 
that, even if you have a .900 batting average every year, is at the 
end of a decade, you still have had 10 areas preempted. Slowly but 
surely, that takes away the ability of those of us at State and local 
government to be as effective as we could. 

Let me suggest that the harm done is perhaps even more consid- 
erable than I am alluding to, because, again, I talk about the slow- 
ness and the sluggishness of the process by its very nature when 
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you have preempted us at the State level and decide to transfer 
power up to the Federal level to deal with a broad range of issues. 

Two other things and I will close, because I think that I want 
you to understand clearly that I grew up in the American style and 
NCSL is not challenging the ability of the Federal Government to 
preempt or the wisdom of the Supremacy Clause. I happen to agree 
with it totally. It would not matter if I did not. But the point is 
that we are not challenging or questioning the wisdom of preemp- 
tion. 

What we are simply saying is that where there is a direct con- 
flict, as articulated by the Congress, or even a direct conflict as you 
ran into in Gibbons v. Ogden, we cannot challenge whether you 
have taken away the States' ability to operate in that area. But 
where there is not a direct conflict between State and Federal law, 
when there is not a clear articulation of the intent of Congress to 
take away our ability to act in an area, we propose that there 
ought not be any presumption of preemption or there not be any 
preemption allowed. 

What we need to do, to reiterate the three points that I raised 
earlier, is have legislation that says, before Congress will preempt 
State law, it will be well-informed about the implications, it knows 
fully what the implications are to State and local government, so 
that there is a discussion about it, some consideration of the Tenth 
Amendment, some consideration of the roles that we play in this 
Federal system. 

Second, that the internal process that you develop through this 
legislation would make it clear to the agencies and the courts when 
you intend to preempt, again, wiping out the field of implied pre- 
emption, which has become so pervasive in the whole area of pre- 
emption. 

And third, by giving guidance to the courts and to the agencies 
by simply saying with a strict rule of construction, when we have 
not said as the U.S. Congress that we intend to preempt, then 
there is an irrefutable presumption that there is no preemption. As 
a practical matter, I think that really goes to the heart of the prob- 
lem, because, again, if you review the case law closely, you will find 
that it is only in the implied preemption cases where we are vastly 
losing our ability to deal with the issues facing the people of our 
various States and our various localities. 

So if, in fact, this Senate and the Congress takes action along 
those three lines, we think that it will address the very serious 
flaws that we see in the current approach on preemption. 

I want to thank you, Mr. Chairman, and you. Senator Voinovich, 
for giving us an audience from the standpoint of the NCSL and the 
Big 7 to talk about these issues that have been vexing and per- 
plexing issues to us, at least during my tenure in the legislature, 
which covers about 2 decades. I think that if you enact this kind 
of legislation you will strengthen the hands of State and local gov- 
ernment, and you will also strengthen the hands of the Congress, 
especially as it relates to the courts and to the Federal agencies, 
because your intention as you enact legislation will be specific and 
clear and will give them direction as to how they ought to proceed. 

I thank you for giving me the opportunity to testify before you 
today. 
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Chairman Thompson. Thank you very much, Representative 
Biue. i sincereiy appreciate that. 

We wiii now caii on Mayor Anthony, i am going to overiook the 
fact that Mayor Anthony's son, on behaif of the University of Fior- 
ida, beat the University of Tennessee, back a coupie of years ago 
practicaiiy singie-hand^. He reminded me of that yesterday, i am 
going to overiook that fact and weicome him here today. Mayor An- 
thony, i appreciate your being here. 

TESTIMONY OF HON. CLARENCE E. ANTHONY.i MAYOR, CITY 

OF SOUTH BAY, FLORIDA, AND PRESIDENT, NATIONAL 

LEAGUE OF CITIES 

Mayor Anthony. Mr. Chairman, i feei more weicome now that 
you noted that point, and i wiii congratuiate you and Tennessee for 
your year of champion reigning, it is a great opportunity. 

Good morning, Mr. Chairman. For the record, my name is Ciar- 
ence Anthony, i am Mayor of South Bay, Fiorida, and i am honored 
to serve as President of the Nationai League of Cities, representing 
the Nation's towns and cities throughout our great country. 

i am here this morning with my coiieague to discuss whether we 
can achieve a more effective partnership to benefit our mutuai con- 
stituents. We want to begin by thanking you for convening a ses- 
sion yesterday to start this diaiogue so that we can continue to un- 
derstand where the fundamentai changes may occur in regards to 
our reiationship at the Federai, State, and iocai ievei. We are 
gratefui to you for your recpgnition of the importance of this issue, 
not just to us, but to our citizens and to aii Americans. 

The changes, both those ongoing and pending, in the Executive 
Branch, on the Hiii, as weii as by the reguiatory agencies, couid 
have iong-term impacts on State and iocai governments, so we sup- 
port fundamentai changes in poiicy direction, many of which you 
have either authored or supported, to ensure more efficient and ef- 
fective possibie services to our citizens and taxpayers. 

At the time of our Framers, when we were discussing the issue 
and the fashion of the Federai system and federai ism, it was dear- 
iy a iong journey through the mud and swamp from the White 
House to the Capitoi. But as we iook at Federai poiicy and the 
changes, it is a matter of microseconds in regards to information 
and technoiogy and the borders that we have to deai with as we 
deai with the rdevant system of federai ism that exists today. 

The most powerfui trends affecting our future are internationai 
trade, dereguiation, and information technoiogy, and this morning. 
Governor Leavitt has ai ready noted the report iooking at the im- 
pact of giobai economy, dereguiation, and information technoiogy 
on the structure of State and iocai government. Yesterday, we had 
an opportunity to taik about what are the variabies and what are 
the chaiienges that we are going to be facing, and deariy, we came 
up with some ideas that i think were revoiutionary and wiii take 
some time to diaiogue and to come to conciusion on. 

For that reason, this morning, we join the Nation's Governors as 
weii as my coiieague, RqDresentative Dan Biue, in making dear 
our commitment to creating a more enduring governmentai part- 


iJhe prepared statement of Mayor Anthony appears in the Appendix on page 171. 
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nership. Let me make it clear that we support the Mandates Infor- 
mation Act, the Federal Financial Assistance Improvement Act, the 
Regulatory Improvement Act, and the Regulatory Right-To-Know 
Information Act. These are critical steps in this new information 
age to making a better process available for all decision makers, 
and we thank you, Mr. Chairman. 

These may seem like small steps, but they are critical and cru- 
cial to the future of our relationship on all the levels. We hold as 
our highest priority, not only in our association but amongst our 
Big 7 organization, a broader effort to redefine our intergovern- 
mental partnership, and for that reason, we are pleased about your 
leadership on the Government Partnership Act of 1999, along with 
the crucial and critical assistance over the past few months from 
Senator Levin, and, of course, I often refer to him as former presi- 
dent of the National League of Cities, Senator Voinovich. This bill 
marks, we believe, one of the most important efforts to fundamen- 
tally rethink the nature and relationship of our Federal system. 

Our members overwhelmingly support legislation that requests 
that we halt the new trend of major preemption of a historical tra- 
dition of State and local governments and responsibility as one of, 
again, our top priorities. 

No issue in 1999 is more likely to affect the bottom line of local 
governments and local government budgets and services than pre- 
emption, and the rights of citizens in cities and towns across the 
Nation than Federal efforts to preempt those historical and tradi- 
tional municipal authorities. This is an issue city leaders will con- 
front in the Federal courts, the Congress, and the administration, 
and at independent Federal regulatory agencies. 

We believe the recent trend of Supreme Court decisions, the Safe 
Drinking Water Act, the Unfunded Mandates Reform Act, and the 
education FLEX legislation, demonstrate the possibilities of a more 
effective and efficient partnership. We note that at a time when it 
has become more difficult for the Congress to act on environmental 
legislation and the issues themselves have become increasingly 
complex. Congress unintentionally creates a greater role and au- 
thority for Federal agencies to set and direct F&eral policy. 

As we look forward to the issues that will shape the next millen- 
nium, we think it is important to secure a system where we have 
a greater reason to work: together. Whether the issue is tax reform 
or electronic commerce or electric utility deregulation, any Federal 
action can have enormous consequences on States and local govern- 
ments. 

We are pleased that the model set by this Congress of consulta- 
tion first, joint efforts to achieve bipartisan consensus, and action 
which provides for pre-assessment accountability and enforceability 
is a model for the future. So we recommend a few things. 

We recommend that the Committee consider the adoption of the 
pending set of federalism bills scheduled for markup next week. We 
recommend the introduction of the Government Partnership Act of 
1999 to act as a follow-up to the Unfunded Mandates Reform Act 
of 1995. And, clearly, we are grateful for the leadership of the 
Chairman, Senator Voinovich, and other Members of the Com- 
mittee, and we hope that we go back to the 200 years in Philadel- 
phia where the Framers clearly provided the responsibility of local 
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government to serve the people, our constituents, and to help you 
to serve your constituents, as well. 

Mr. Chairman, we thank you for this opportunity. 

Chairman Thompson. Thank you very much. 

Sitting here listening to you, it occurs to me that while a lot of 
people point out that we are living in a more complex society with 
technology and so forth, the global economy, is pushing us away 
from federalism and inexorably so, that they overlook the fact that 
another change that is taking place in this country over the last 
couple of or 3 decades is the increase in the quality of our govern- 
ment at our State and local levels. 

At the State level, for example, we have more and more time de- 
voted by the legislature. Some people do not think that is nec- 
essarily a good thing, but most people, when they look at the level 
of education, the levd of time spent, the salaries and things, all of 
the indications that you might look at in terms of what kind of peo- 
ple you are getting into those areas, it is coming up all the time 
across the board. 

So there is much more capability in every sense of the word at 
the State and local level than we used to have, so therefore, a bet- 
ter ability to deal with some of these issues. While there are some 
forces pushing in the other direction, there are some real important 
forces, I think, still pushing in the direction of recognizing the ben- 
efits of federalism. 

I appreciate both of your references to what we are doing here 
in this Committee. We have tried to make a real statement and a 
real contribution to this. Everybody seems to give lip service to the 
concept of federalism and the laboratories of democracy and the 
government that is closest to the people is best and all that, but 
we are really trying to do something about it. 

As you point out, in our next markup, we are going to be consid- 
ering a regulatory accounting bill, which will indicate, from your 
standpoint, among many other things, the impact of regulation on 
State and local government. We will attempt to pull together in one 
place the extent of regulations and what it is doing with regard to 
State and local government. 

The Regulatory I mprovement Act that you have talked about will 
require more consultation with State and local governments. We 
would be requiring, in appropriate cases, cost-benefit analyses and 
risk assessments and things of that nature, not requiring anybody 
to make their decisions based on that, but at least having the infor- 
mation there, having some peer review, having some open discus- 
sion, some transparency, including discussions at an early stage 
with State and local governments before they are all locked in and 
there is really nothing you can do about it. 

The grants management bill will help with regard to the admin- 
istration of grants. All these things are coming up next time, and 
I think they are all a part of a bigger picture and I appreciate your 
endorsement of those. 

Of course, there is the Government Partnership Act, as you men- 
tioned, on the question of preemption. Again, what we are trying 
to do there is not come down with a heavy hammer and say, you 
have got to do it this way or the States and local governments al- 
ways prevail. All you are basically saying is, first, before the Fed- 
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eral Government makes a determination that we are going to pre- 
empt in an area, that we give it some consideration as to the rami- 
fications of what we are doing, and second, to make sure that we 
intend to do it. We are apparently preempting in areas that per- 
haps we did not even intend to preempt, thus the doctrine of im- 
plied preemption. 

So a lot of good things are happening and I think that one of the 
things we ne^ to do, if we can move forward with the Government 
Partnership Act, is consider whether or not we should be in some 
way formally contacting your associations and having some discus- 
sions with regard to major changes that we might make in these 
areas as we do our assessments of the impact and so forth. I do 
not know how we are going to know that unless we contact you, 
so I look forward to us working together on those things. 

As you look at it, you are looking at it from the State and the 
local level. Representative Blue, you mentioned that perhaps we 
are doing more harm than we realize. That intrigued me. Also, you 
mention^ in your written statement that the F^eral Government 
is not always effectively protecting the public, even in the environ- 
mental public health areas. You indicated there might be some ab- 
dication there on their part. 

Most people kind of look at the Federal Government and say, 
well, we have got to depend on the Federal Government totally to 
protect our health and environment. I take it from what you are 
saying that you do not necessarily subscribe to that totally. Could 
you elaborate on that a little bit? 

Mr. Blue. I think there are many instances in which State gov- 
ernments, especially, and to a more limited extent, local govern- 
ments, can intrude into the environmental area. When you start 
talking about air quality on a large scale and issues like that, 
clearly, there is a need for Federal involvement. 

But when you start talking about more stringent requirements 
at a State level, you talk about something over and above whatever 
the minimum requirements are that the Federal Government or a 
Federal agency may impose. State governments and local govern- 
ments ought to be free to experiment from that platform, to add 
things to enhance the quality of life of their respective citizens. 

Essentially, when I say "abdicate" in my statement, I meant it 
is not that the Federal Government has not entered into the field 
and has not legislated to some limited degree in an area. But in 
many instances, the ability of State and locally-elected officials to 
deal more seriously with specific problems, I think, is infringed 
upon sometimes when the Federal Government preempts the area 
and prohibits or prevents our government from entering in and en- 
hancing whatever it is that you may be trying to achieve at the na- 
tional level. 

Chairman Thompson. That was part of the debate, for example, 
in the Safe Drinking Water Act. The Federal Government was re- 
quiring the locals to test for things that did not 

Mr. Blue. That did not grow anywhere within 2,000 or 3,000 
miles, I think. There is something happening in Flawaii and you 
have to test for it in Oklahoma and Nebraska, or somewhere in the 
Midwest. It did not make a lot of sense. 
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Chairman Thompson. It shows that we can move off the dime 
eventually when we are faced with that, and with regard to that, 
welfare reform, unfunded mandates, Ed-Flex in the education area, 
and so forth. 

From the State area, and you. Mayor, from the local area, just 
on a daily basis, what are the biggest problems that you face or 
that you see that are presented by not recognizing sound principles 
of federalism, areas where you see the F^eral Government pre- 
empting, that your citizens would be better off if there was not pre- 
emption or more flexibility on the State or the local level. Does 
an^hing in particular come to mind? 

Mr. Blue. Let me cite one specific for you. J ust last week, we 
were debating in my legislature the issue of health care, and every 
time that issue comes up, we are confronted with what does ERI SA 
do. Flundreds of court cases over the last several years have basi- 
cally determined that certain areas in ERISA dealing with health 
care are off limits to State legislatures. We cannot do anything 
about it. 

Now, I do not know that there is any specific, at least as I recall, 
specific prohibitions in the actual Act that say that we are totally 
preempting the field 

Chairman Thompson. I think you are. 

Senator Edwards. Especially in ERISA. 

Chairman Thompson. Yes. 

Mr. Blue. But I am talking about when we start talking about 
FIMOs that are not dealing with major employers and you have got 
an ERISA plan. But every time you start a debate on health care, 
you run into at least what is perceived as some preemptive effort 
on the part of the Federal Government or Federal agencies. 

One of the things, I think, that Governor Thompson may have 
mentioned, theTANF grant, from an NCSL perspective, we are not 
as bothered by the regulations, because, quite frankly, our staffs 
were in constant consultation on developing the regulations. I know 
NCSL staff was, because I was consult^ off and on. The principles 
may not have been to the degree that we should have been across 
the country, but from a staff standpoint, I think we probably won 
90 percent of the battles that we engaged in on the TANF regula- 
tions themselves. 

But I think that it underscores a bigger point, and that is, as 
long as we know that before a decision is made, that we are con- 
sulted and we are at the table when the discussions are going on, 
it highlights what the difficulties are and it highlights where you 
are infringing on what we perceive to be State territory or local ter- 
ritory. 

Chairman Thompson. That is one of the things we are trying to 
address in the Unfunded Mandates Act and one of the things we 
are trying to address in the Regulatory I mprovement Act. 

Mr. Blue. Absolutely. 

Chairman Thompson. It is early consultation. 

Mr. Blue. Sure. 

Chairman Thompson. Mayor Anthony. 

Mayor Anthony. The areas that I think local government tends 
to be affected by, and it probably transcends a lot of areas, because 
we not only have to deal with the Federal regulations but we often- 
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times find ourselves being challenged by the State regulations. So 
we are, for lack of a better term, dumped on a couple of times as 
stuff rolls down in the process. 

Clearly, in the environmental area, it has always been a chal- 
lenge that we are required to implement policies from the Federal 
andf State level without funds being given to us. I think that is 
working a little bit better in some States, in some counties, but 
that continues to be an area. 

When it comes to things such as construction and trying to pro- 
vide the municipal financing, there are stringent requirements that 
are not only placed on local governments by the SEC but the IRS 
and the process that we have to go through is oftentimes very cum- 
bersome. 

I have often said that good policy for local governments that is 
created by the Federal Government and the State Governments are 
good policies when money is attached to it. Oftentimes, we are see- 
ing issues such as the ADA, which I think is good policy, but there 
are a lot of requirements on the State and local government to 
abide by this legislation but no process or mechanism to provide us 
the resources to implement. So, yes, great policy, but it is not great 
policy when there is money not attached to it. 

As, Mr. Chairman, you have noted by your chart, the revenue 
that has increased for the Federal Government has not continued 
to increase at the same level as that of the local level. The dif- 
ferences really become more obvious when you take a State-by- 
State or government- by-government parallel with this chart. The 
Federal Government continues to grow at this point. State revenue 
grows here, and the local county and city revenues have not grown. 
They have basically decreased as it relates to your taxes collected. 

Chairman Thompson. So that red line there is basically State 
growth more than local growth, is that right? 

Mayor Anthony. It combines both and it makes the percentages 
look good in terms of the State and local, but if you pulled the local 
level out, as you will see when you get a chance to review this 
chart, we have the State revenue of California that has grown— 
Federal is at about 22 percent. The State of California is about 5 
percent, and Santa Clara County City has decreased 5 percent. 

Chairman Thompson. What are you referring to there? 

Mayor Anthony. That is the pamphlet, the executive summary 
of the global 

Chairman Thompson. That is a part of our record, is it not? 

Mayor Anthony. Yes, it is a part of your record. 

Chairman Thompson. OK. 

Mayor Anthony. So your chart, as amplified, is very correct and 
on point, but it is amplified by just the State level. 

Chairman Thompson. That is a very good point. Thank you very 
much. Senator Voinovich. 

Senator Voinovich. I have had a lot of opportunity to talk with 
Mayor Anthony about our mutual concerns. As I mentioned to Gov- 
ernor Leavitt, I think that if the National Conference of State Leg- 
islatures and the National League of Cities could give some really 
good examples of where preemption has hurt and preemption that 
is being contemplated now will hurt, I think it would give a lot 
more impetus to passage of Senator Thompson's legislation. I think 
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that many members of the Senate just are not familiar with the 
problem. I think the more you can do that, the better off we will 

The anecdotal thing on the Safe Drinking Water was the fact 
that we had communities testing, adding 25 new things every 3 
years whether they needed to be tested for or not, so that you could 
not concentrate your money on the things that really mattered. 
Some of those kinds of anecdotal things are very helpful to mem- 
bers of the Senate and it is important that you communicate those 
to your respective Senators or get your members to so they under- 
stand there is a problem out there that needs to be addressed. 

This is kind of off the subject, but it sure does deal with fed- 
eralism, and that is the TANF program. That program has been 
very successful. On the other hand, you know that in many States, 
the surpluses are building up and there are many people in Con- 
gress today that are looking at that with some interest in maybe 
taking some of the money. I would be interested in your response. 

Mr. Blue. Certainly, our response would be to urge you not to 
take it, because we think that as part of legislation several years 
ago, when we agreed to accept less to do more with it in exchange 
for the flexibility, and besides that, I want to point out that in 
North Carolina, we had gotten waivers before the new legislation 
and had had a jump start on trying to reduce the welfare rolls and 
I think that we have been very successful. 

I listened to Governor Thompson's numbers. We have not gotten 
91 percent of the people off, but we have been extremely successful, 
and I think that to come in and reduce the amount now when we 
are getting to the most hard core of those on the welfare rolls 
would be a little unfair to the States that have really put forth the 
effort, the local governments that have maintained their effort as 
best they could, and we ought to have the ability to try to go ahead 
and totally correct the problem. 

But let me address one other issue that you raised, because we 
will have our staff pull together all of the instances where we think 
that preemptive efforts or lack of respect for federalism adversely 
affects State and local governments, but I want to underscore again 
the point that Governor Leavitt was making about what impact e- 
commerce is going to have on the ability of State and local govern- 
ments to remain viable partners, especially State Governments, in 
this State-Federal partnership. It perhaps poses the biggest threat 
to our ability to generate the revenues to come up with innovative 
solutions to problem solving of anything that we have seen in our 
recent history and it very well may redefine the whole relationship 
between States and the Federal Government. 

When we look closely at the numbers, we certainly know that in 
basically putting a stand-still order in place, saying that we are 
going to study what the impacts are. Congress did not mean to tie 
the hands of State legislatures, or for that matter, local govern- 
ments, because indirectly, they are impacted by their inability to 
collect property taxes as shopping centers start feeling the real 
pinch of e-commerce. 

But I would suggest that preemption in that area alone, by say- 
ing that the State Government cannot do what State Governments 
normally would do or local governments regarding a stream of rev- 
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enue is something that was not intended, something that entered 
into the debate further on in the discussions, but something that 
was not intended by enactment of legislation. Without moving ur- 
gently and, I think, very quickly on that, the size of e-commerce 
will be so great that it will be very difficult to really protect States' 
interest in a stream of revenue that States absolutely have to have, 
since we are so dependent on sales tax revenue to finance the serv- 
ices of State Government. 

So when you talk about specific examples of preemption without 
a specific statement at least early on in the discussions as to an 
intent to do that, I think that is right now the most vivid one. 

Senator Voinovich. I really do not think that members of Con- 
gress understand the full impact that that is going to have on our 
sales tax revenues in our respective States and how important that 
source of revenue is to being able to provide basic services, and 
particularly in the area of education. One of the things that is puz- 
zling to me is why we do not have more lobbying being done by the 
National Education Association and the American Federation of 
Teachers on this issue. 

I think that, again, you need to really dramatize this issue and 
its threat to the basic source of revenue that so many States have 
in order to provide services for people. Congress should understand, 
if it evaporates, then the pressures are going to be on Congress to 
come up with some other source of revenue to take care of that, 
and that means that they are going to have to get into the issue 
of some other taxation to compensate for the loss of revenue that 
you have. 

I think when people finally understand that, they may take a lot 
more interest in trying to work out some fair solution to State and 
local government and also to make sure that this is not an en- 
croachment on electronic commerce in this country or even inter- 
nationally. But it is a major threat to federalism because if you do 
not have the money to take care of the problems, then you are in 
bad shape. 

Chairman Thompson. That is really hitting home in my State 
right now. We are projecting shortfalls in the future. There is a lot 
of discussion going on as to what we should do about it in terms 
of our tax structure and so forth. But one of the things that has 
got to be figured into that is to what extent the Federal Govern- 
ment is preempting sources of revenue and to what extent they are 
causing the expenditures of revenue which could go to solve our 
problem. I can assure you, that is one of the things that I am going 
to be looking at. 

Mayor Anthony, did you have a comment on that? 

Mayor Anthony. I was just going to follow up on the basic serv- 
ice issue. It clearly does impact especially States like Florida which 
relies a lot on the sales tax in order to carry out services, and it 
will impact the teachers and services, police, fire, and basic serv- 
ices. 

I agree with Senator Voinovich— we have not been able to bring 
the partners to the table the way that we need to to get this issue 
out and available to people to understand. I am one that uses the 
e-commerce to be able to order my books and my wife uses it for 
books and other things, so it is a challenge when I say to her, you 
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know, we are not providing taxes to be able to help local govern- 
ment. She says, oh, so I am not paying taxes if I order on e-com- 
merce. So that is the reaction. 

We have to be able to find a new method of engaging other asso- 
ciations on this issue or we are going to see a continued loss, in 
not just Tennessee but States throughout this Nation. So we are 
partnering. The Big 7 has a campaign that we are trying to engage 
others in this dialogue. 

I n regards to the issue on welfare reform and the process, I agree 
with Representative Blue. We are just beginning to see the suc- 
cesses in the States and counties. But I do want to share with you 
that this is the time now, since the economy is good and unemploy- 
ment is low, that we deal with a population that we have not dealt 
with truly, and that is those that truly are impoverished. It is easy 
in a sense to look at the numbers, but if we looked at the numbers 
in regards to the unemployment of those that are in the inner cities 
and minorities, African Americans and Hispanics, those numbers 
continue to be high. So as we celebrate, we need not celebrate to- 
tally until we are able to get those rural communities and those 
pockets of people who have not participated in the prosperity of 
America like most have. 

That is the real challenge. So I do not want our arms to be tied 
at this point by more preemption and more regulation and less 
flexibility. This is truly the time that we can test ourselves to see 
if we really are bringing prosperity to all Americans as we ap- 
proach the year 2000. 

Chairman Thompson. Thank you very much. 

Senator Edwards. 

OPENING STATEMENT OF SENATOR EDWARDS 

Senator Edwards. Thank you, Mr. Chairman. I might add that 
I share many of the beliefs that you and former governor and Sen- 
ator Voinovich have expressed this morning. I do not know why it 
is that we believe here inside the beltway in Washington that we 
are so much smarter than the State legislatures back home and the 
local governments. My experience has been that these folks are 
thoughtful, they are on the ground, they know what is happening, 
and they make good decisions about what needs to be done. 

Let me also add that I wanted to come here because Dan Blue 
is here, an old friend of mine, a colleague. You all have been refer- 
ring to him as Representative Blue. He was the Speaker of our 
House, and so those of us who know him better refer to him as 
Speaker Blue, one of the best Speakers we ever had in the history 
of the North Carolina legislature. He is an old friend and colleague 
and someone who commands tremendous respect in the leadership 
community in North Carolina, so we welcome you. 

Mr. Blue. Thank you. 

Senator Edwards. Let me ask a couple of specific questions, and 
I will start with you. Speaker Blue. We have talked a little bit 
about this issue of preemption and your concern about preemption, 
and I fully share that concern. Can you give us some specific exam- 
ples, and I am particularly interested in North Carolina, where 
preemption has created a real problem, for example, in the area of 
education. You mentioned health care, for example. I know right 
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now the North Carolina legislature is engaged in discussion of a 
patient's bill of rights and HMOs and those sorts of things, and 
ERISA is obviously a real impediment to the efforts in that area. 
But, for example, any ideas about things you have encountered in 
the area of education? 

Mr. Blue. Nothing specifically comes to mind, except there are 
a lot of regulations regarding different classifications of students in 
public education. We have had some debates about that. I will not 
say that we are preempted. It is just the regulatory requirements 
that we run into and spending money the ways that we think may 
be more effective to address certain student populations. 

I will give you another area perhaps where preemption has both- 
ered us, or at least we think it has. In the area of transportation, 
there has been a lot of debate. There was some debate about driv- 
ers' licenses requiring Social Security numbers and issues like that 
that directly conflicted with North Carolina law, and we thought 
without any valid reason, privacy issues and things like that where 
we have made a specific public policy finding that we wanted to 
preserve certain aspects of privacy. You get Federal law pre- 
empting without any clear indication on the part of the Congress 
that you want us totally preempted in that field. It is things like 
that that we get the midnight phone calls on, and a wide range of 
issues. 

I think, again, to answer your question directly, it would be 
much easier if I just list all of the various things, and we will get 
that to you this afternoon as they come to mind. I will call my staff 
at home and get the specific instances. I was looking at the broad 
effects and the cumulative effect of preemption in sort of a vacuum, 
somewhat, without looking at the specifics, but I will get that infor- 
mation for you. 

Senator Edwards. I think that Ed-Flex, for example, which was 
mentioned by the Chairman, was a good step in the right direction, 
but it is just one step that needs to be taken. There are many steps 
that need to be taken to remove some of these bureaucratic strings 
that are tied to Federal money that goes to State and local govern- 
ments so that you all can use this money more efficiently. I mean, 
you are there. You are living there. You know what is happening. 

Mr. Anthony, can you respond to that question, too, some specific 
areas that you have seen? 

Mayor Anthony. Senator, first, I was going to ask you, would 
you like to be a mayor, because you sound as if you would make 
a great local government official. 

Senator Edwards. I have to see if I like this job, first. 

Mayor Anthony. As Representative Blue has already noted, 
there have been strings in the educational area in regards to strin- 
gent requirements, and you can go into the construction of schools, 
you can go and get examples in regards to specific curriculums that 
are required. 

But can I give you a great example? There are States all over 
this Nation that are taking charge and making sure that the flexi- 
bility that is there, they are utilizing it. For example, if we look in 
the education area, there are State legislators and governors all 
over this Nation that are having special sessions funding education 
because that is an important priority to their State. Other States 
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are having special sessions on environmental policy because that is 
a specific interest in that State. Counties and cities are having spe- 
cial revenue directed for sensitive lands. In Palm Beach County, 
where I am from, we created a taxing authority for children's 
issues, children's services taxes. 

These are examples to show that if we have the flexibility and 
if we are not preempted by the requirements of the Federal Gov- 
ernment, we deal with our issues based upon the concerns and the 
desires of the people that live in those communities, and I think 
that that is the real model that we would like to be able to share 
Nationwide and that Congress understands. 

Cities, States, and counties in this Nation are not usurping their 
responsibility. In fact, if we are concerned about education in our 
State, if you are not preempting us and giving us all of the addi- 
tional requirements, we will have a special session and we will put 
money into education if that is our State priority. But we would 
like that flexibility, and some cities around this Nation are buying 
sensitive properties through a general obligation bond of the citi- 
zens of that community because that is their interest. 

So there are some examples and models throughout this Nation 
that I hope we keep in mind through this process that are working. 
As you said, Mr. Chairman, government officials all over this Na- 
tion are prepared to provide the services. Senator, that our citizens 
want. 

Senator Edwards. The word that comes to mind is a word I have 
heard the Speaker use on occasion, is empowerment. It seems to 
me that we want less of our Federal tax dollars spent on this bu- 
reaucracy up here in Washington and more of it spent to empower 
State and local governments to do the kind of job they need to do 
and are well-equipped to do, in my judgment. Do you agree with 
that. Speaker Blue? 

Mr. Blue. I agree with that. Senator. And the other thing, when 
we look at the wide range of issues, it is further empowerment, but 
also allowing us to use a power that at least historically we have 
had or perceived that we have. 

If you just look at the areas where preemption gets to be a hot 
topic, at least in NCSL corridors, it is tort reform, areas that tradi- 
tionally have been the domain or bailiwick of the States. Right 
now, we have serious discussions on what kind of preemption there 
will be to insulate various entities from Y2K potential tort liability. 
Those are issues that States are best suited to deal with. Those are 
issues that, historically. States have been empowered to deal with. 

To have the Federal Government intrude in that area, whether 
it is commerce or other areas, and preempt us out of the fields, we 
think does not serve the purposes of the Federal system that we 
are a part of. And you can go down the list, of product liability and 
a wide range of different issues where there has been serious dis- 
cussion of preempting State authority to act in ways the States are 
best suited to act. 

Senator Edwards. I could not agree with you more. All I have 
to say, I have ultimate confidence in State and local governments' 
abilities to act in those areas and to act intelligently and thought- 
fully and with respect to their specific local concerns, which is what 
I think we ought to all bethinking about. 
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Let me just say, Mr. Chairman, thank you very much. I want to 
say thank you to Speaker Blue. Mr. Anthony, thank you for being 
here. It is always an honor for me to be in the presence of our 
Speaker. 

Mr. Blue. Thank you. 

Chairman Thompson. Thank you very much. Senator Lieberman. 

Senator Lieberman. Very briefly. I am sorry, gentlemen, I had 
to be in and out. I thank you for your testimony and your interest 
and your leadership generally. 

I was actively involved in the activities here that led to the mora- 
torium on taxation regarding Internet sales, and part of the reason 
for the moratorium was the complication of the issue. I do not 
know whether you have any thoughts today about it, but we are 
taking some tried and true federal ism principles that have been ap- 
plied to interstate commerce, but we are applying them to this ex- 
traordinary new highway, as they say. 

The question that puzzled a lot of us, because we see this trend 
developing— more and more sales going on e-commerce and, there- 
fore, more and more revenue being deprived to the State and local 
governments from sales tax— but whom do we tax and how do we 
do it? Does the sale occur in the place where the person is sitting 
in front of their PC? Does it occur in the State where the head- 
quarters of the seller is? Does it occur maybe in some third State 
where they have their warehouse from which they dispatch? Does 
it occur, as some have alleged, where the Internet service provider 
happens to be located, where all the connections are happening? 

It is really serious, and again, having come from State Govern- 
ment myself in a State that has been primarily dependent on the 
sales tax for its revenue, this has real serious implications. But the 
question is how to make it rational and fair and not deprive the 
States not only of the revenue, but, as you have said, of the inde- 
pendence that comes, of the strength that comes with an inde- 
pendent source of revenue. Do you have any thoughts about that 
this morning? 

Mr. Blue. I have a few. First, I agree with you that there are 
some very serious questions raised in e-commerce. You get the 
situs question, certainly, and it is as compelling as any. 

Senator Lieberman. Right. 

Mr. Blue. I think that this may be the kind of situation that 
does not question the States' rights to a revenue stream but raises 
a challenge for the States and localities in partnership with the 
Federal Government and the Congress to come up with some solu- 
tion by defining those issues and still collecting the revenue. It may 
cause us to create different kinds of mechanisms for doing what all 
50 States are uniquely qualified to do. Every State— well, not all 
50, I think there may be four or five States without a sales tax, 
but that is the one strength of State tax officers and revenue collec- 
tors around the country. They are experts in collecting sales taxes. 

Senator Lieberman. Right. 

Mr. Blue. We distribute them back to the local government. 

But it may call for some kind of partnership developed at the na- 
tional level so that you cannot skip from State to State or deciding 
the question that we ran into. Congress can deal with that because 
of its commerce powers while we can at the State level and you can 
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determine how to aid us in doing what we have to do in order to 
deliver the services to our people. 

I do not at all question the need for a serious study. The morato- 
rium may have been appropriate. I just would say that if, in fact, 
it is going to take us a long time to do something about it, the 
forces build up so quickly that after we have decided what to do, 
it may be a little more difficult to do it when you are dealing with 
a $100 billion stream of commerce as opposed to a $5 billion stream 
of commerce. 

So we think there is some urgency about it. We know that the 
Committee that was appointed to look at it has not met. We know 
about the challenges of its composition. But something has to be 
done. We have appointed a committee within the National Con- 
ference of State Lfflislatures to study all of the aspects of e-com- 
merce and, hopefully, come up with some suggestions, and rec- 
ommendations, that we can share with you here in Congress. 

Senator Lieberman. That is a fair point. Interestingly, your an- 
swer reminds me that in all the discussion we had leading up to 
that bill, nobody was talking about, or wanting, the Federal Gov- 
ernment to become the tax collector. It was really more a question 
of how you rationalize the claims that competing State and local 
jurisdictions might have to tax this new form of commerce. Even 
if anybody thought about it conceptually, it was as a way to collect 
the taxes to then return them to the State and local governments, 
but I do not think there is much interest here in having the Fed- 
eral Government develop the capacity or the whole bureaucracy re- 
quired to begin to collect sales taxes, essentially. 

Mr. Blue. What we are concerned about. Senator Lieberman, is 
that we do not experience what so many of us went through in the 
late 1980's or early 1990's by coming up with a way to tax or to 
get the revenue from this source that we get from any other sale 
and 60 days later it has changed its situs. In the 1980's, those of 
us at the State level address^ the use of incentives that States 
were giving to lure companies from one State to the other, and we 
know that with e-commerce, it is easy— in fact, you can move it in- 
stantaneously. 

So from the Federal level, we need some ability to ensure that 
it does not jump across the North Carolina mountains over into 
Tennessee and you constantly are chasing an object that you can- 
not catch. 

I know that there is serious discussion on us guaranteeing that 
the VAT tax will be collected for the European Community, and so 
there may be some other ways that we can look at what we do for 
States within this structure to collect sales tax on e-commerce. But 

1 am saying that it is the kind of thing that is challenging, but cer- 
tainly we ought to be able to rise to the instance. 

Senator Lieberman. To deal with it. Mayor, do you want to add 
anything? 

Mayor Anthony. I agree with Representative Blue. Clearly, as 
local governments, we think that the State level is where it is hap- 
pening in regards to the revenue collection. The National League 
of Cities has been discussing and debating this process for the last 

2 years in preparation for this commission. We do agree that more 
research is ne^ed, but the arguments that have been made to ere- 
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ate confusion, in a sense, of saying that we have 50 different States 
and 50 different collection processes is one that I think goes back 
to the concept that we do not think that State and local govern- 
ments are able to manage and create policy for their own constitu- 
ents and their own future, and, in fact, we are. We are prepared 
to deal with this. 

I personally think that the State in which the recipient receives 
the product is where the tax is collected. The report may not, in 
fact, come back and say that. It may be greater minds than mine, 
because I am a little country boy from South Bay, Florida, but 

Senator Lieberman. Yes. The Chairman tries to pull that line on 
me every now and then. [Laughter.] 

Mayor Anthony. But I think that that is the answer there. But, 
again, we can go through a process of research to come up with one 
that I think is appealing to the partnership that we have created 
through the Big 7 to resolve this issue. 

Senator Lieberman. Good. I look forward to working with both 
of you and your organizations on it. Thanks very much. 

Chairman Thompson. One of the things in listening to that that 
I am reminded of is the conflicts of law question. I never could fig- 
ure it out in law school, but it is there. Each State has its own 
rules as to the conflicts of law that it will apply. You think about 
the law of contract. Some States apply where the contract was exe- 
cuted, some where it was consummated, some where it was per- 
formed. Some recognize that if you put in the contract that this is 
the State law that will apply. 

So the point is that States are used to dealing with rather com- 
plex situations. There are accusations sometimes of forum shopping 
and things of that nature that would be under any kind of a sys- 
tem. But we have a rather, for, I guess, at least 150 years or so, 
a rather complex set of 50 different sets of rules as to how they 
apply, conflicts of law situations that involve transactions across 
State lines with regard to very complex commercial transactions. 
We are not flying blind here. It is nothing that we cannot do. 

Thank you very much, gentlemen. You have been extremely help- 
ful and we really appreciate you being here. We look forward to 
working with you in the future. 

Mr. Blue. Thank you. 

Mayor Anthony. Thank you very much. 

Chairman Thompson. Thank you very much. 

I would like to introduce our third and final panel. Professor 
J ohn McGinnis is joining us from Cardozo Law School. He will be 
followed by Dr. William Galston, Director of the Institute for Phi- 
losophy and Public Policy. 

Gentlemen, thank you very much for being with us here today 
and for waiting through this long morning, but we certainly want 
to hear from you. Professor McGinnis, would you like to start? 

TESTIMONY OF J OHN O. McGINNIS.i PROFESSOR OF LAW, 
BENJAMIN N. CARDOZO LAW SCHOOL, YE SHIVA UNIVERSITY 

Mr. McGinnis. Thank you very much, Mr. Chairman. I would 
like to make my full statement a part of the record. I am very 


iThe prepared statement of Mr. McGinnis appears in the Appendix on page 180. 
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grateful to be here today to talk about constitutional federalism, 
which is the cornerstone of our government. I would like briefly to 
talk about the virtues of constitutional federalism and then about 
how to revive it. 

Chairman Thompson. Your full statements will be made a part 
of the record, to whatever extent you want to summarize. 

Mr. McGinnis. Constitutional federalism is the most important 
structure of our Federal Government. It is a happy paradox that 
two interlocking governments can lead to better governance but 
less governance than one unitary State. The way the Constitution 
does that is to create two sets of governments, each limiting the 
other. 

The Federal Government was limited by the enumerated powers. 
Essentially, the Federal Government domestically was given the 
power to create a national free market. But that very power limited 
the State Governments, because the State Governments had to 
compete in that market. Therefore, any exactions they took from 
their citizens would tend to cause their citizens to move, or move 
their capital elsewhere, and so that was a limitation on State gov- 
ernments. 

But federalism also made governance better. It made governance 
better because it created a marketplace for governments. States 
had to compete, to create public goods, the public services that the 
market and the family cannot provide. There was pressure on them 
because they were in this national marketplace, this competitive 
marketplace among themselves to produce better services at lower 
costs. 

Finally, the other most important virtue of federalism was that 
it pushed decisions down to the people. Adam Smith, in fact, said 
that benevolence is much more likely when people live among one 
another, and social solidarity and civic responsibility comes most 
easily in our communities. That is the other reason that federalism 
is part of a greater principle of subsidiarily, of trying to push deci- 
sions down to the people in the smallest possible community. 

These are very great virtues. Unfortunately, our federalist sys- 
tem in the last 60 years has been very much frayed. In my testi- 
mony, I go into the reasons for that, but suffice it to say that we 
really no longer have a doctrine of enumerated powers. The Federal 
Government has plenary spending, and regulatory authority, and 
in my view, the consequences have been extremely unfortunate. 

The Chairman has put up, I think, a very useful graph, because 
one of the most important consequences is that both our State Gov- 
ernments and our Federal Government tax and spend less effi- 
ciently than they did when federalism was at the height. I will just 
give you one statistic to show that. When federalism was at the 
height, which, I think, was around 1910, before the Sixteenth and 
Seventeenth Amendments, the Federal Government spent around 
1 percent of GNP domestically on programs. Today, it spends 17 
percent. 

But it is not only the effects on our economy that are troubling. 
To me, the most worrying aspect of federalism's decline is the effect 
it has on our civic life. Because most government happens far 
away, apart from citizens' communities, citizens feel more alienated 
and distant from government. 
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And finally, because the Federal Government now has plenary 
spending and regulatory authorities, there are really no clear de- 
marcations between the State and the Federal Government and 
that leads to a serious problem in accountability. If both govern- 
ments can do the same thing. Federal officials can avoid account- 
ability by seeming to make a State official be responsible for the 
action the Federal Government has undertaken. 

So what I think we need today to do is to think about how to 
revive constitutional federalism, to do what Governor Leavitt said, 
create a new system of enforceable federalism. I am very pleased 
to support the draft bill of the Chairman of this Committee, which, 

I thinK, goes straight to the issue of accountability, the third dan- 
ger to which the decline of federalism has led us. 

The problem of preemption today is that the State laws can be 
preempted without the Congress making a conscious decision to do 
that, and that is a serious problem. Flappily, the Chairman's bill 
would require Congress to provide reasons in a legislative report 
for its decision to preempt State law and the bill would also declare 
that no legislation or regulation would preempt State law unless it 
expressly so stated or it was in direct conflict. 

This bill would encourage deliberation before preemption. It 
would also make it impossible for Federal judges to make decisions 
about preempting State law without express congressional author- 
ization, and that is very important, because one of the protections 
the States still have in our system is that representatives are elect- 
ed from the States and it is important that they make the decisions 
clearly and expressly to preempt State law. 

But I must confess that I think this bill in itself is not sufficient 
to restore constitutional federalism. Unless the Federal Govern- 
ment is constrained constitutionally from spending and regulating, 
interest groups will bypass States and obtain spending and regula- 
tion on their behalf from the Federal Government. One-stop shop- 
ping is not only easier, but it avoids the competitive pressures that 
inhibit States from adopting special interest legislation. 

Therefore, I would actually like to suggest that many of the other 
kinds of framework legislation and constitutional amendments that 
this body is considering to constrain the Federal Government are 
actually very important pieces of federalist legislation. I would 
point to the balanced budget amendment in this regard and the 
amendment which the Flouse of Representatives has recently voted 
on, and voted with a majority, not the necessary two-third major- 
ity, to require a supermajority to raise taxes. 

An amendment that would restrict both debt and taxes would 
force individuals and interest groups back to their States. There 
would be, then, constraints on the ease with which the Federal 
Government could spend, and the advantage of that would be the 
Federal Government would again be a limited government and 
there would be restraints on that graph showing us the taxes that 
have gone up so far in the past 80 years. And States and localities 
would become once again the main repository of spending, and 
competition among them would be revived. 

Similarly, I think that one should also consider framework legis- 
lation and, if necessary, a constitutional amendment to make it 
very much harder for the Federal Government to devolve regu- 
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latory decisions on Federal agencies. If Congress itself has to make 
the decisions on regulations, the Federal Government can emulate 
substantially less. And once again, I think that would reinvigorate 
States, because everyone would look primarily to them for regu- 
latory activity. We need to think of how to reinvigorate States con- 
stitutionally. 

I would add that none of these proposals would get rid of the 
Federal Government. The Federal Government could still operate 
to raise taxes, to raise debt, to spend more money, when there was 
a substantial national consensus. That is what a super-majority 
rule would require. They could still regulate if they were willing to 
take the hard work of making the r^ulations themselves rather 
than simply delegate these responsibilities to the State agencies. 

But these two kinds of reforms would once again reinvigorate 
federalism and bring the States back to their proper place in our 
Federal system. Thank you, Mr. Chairman. 

Chairman Thompson. Thank you very much. Professor Galston. 

TESTIMONY OF WILLIAM A. GALSTON,^ PROFESSOR, SCHOOL 

OF PUBLIC AFFAIRS, UNIVERSITY OF MARYLAND AT COL- 
LEGE PARK 

Mr. Galston. Mr. Chairman, my name is William Galston. I am 
a professor at the University of Maryland's School of Public Affairs. 

I must say, it is an honor for a private citizen representing no one 
except himself to be invited to testify on a matter of such funda- 
mental importance to our Nation. 

As you know so well, federalism is not a new question for our 
country. I ndeed, it is the oldest question. It is the first question our 
founders faced in framing our Constitution and then in defending 
it against its many adversaries. 

Confronted with the manifest inadequacies of the Articles of Con- 
federation, the founders set out to strengthen the power and au- 
thority of the central government. They did so for three reasons 
that have shaped our history, and in my judgment, remain relevant 
today. First, to enable the American people to promote the common 
defense and general welfare of the Nation as a whole, as distinct 
from its parts. Second, to build a continental market free of inter- 
nal barriers to the flow of commerce. And third, as j ames Madison 
emphasized in Federalist No. 10, to defend the rights and interests 
of individuals and minorities against the potential injustice of local 
majorities. 

Not surprisingly, the Framers' efforts encountered staunch re- 
sistance from State officials who feared the loss of prerogatives and 
power if the new Constitution were ratified. In response, the sup- 
porters of the Constitution formulated a theory of federalism, 
memorably articulated in the Federalist Papers. In the interest of 
time, let me very briefly summarize the key points. 

First, the system established by the new Constitution is neither 
a pure federation nor a pure centralized national government, but 
rather an historically unprecedented composite in which there 
would be concurrent jurisdiction over many matters, as well as 


iJhe prepared statement of Mr. Galston appears in the Appendix on page 195. 
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some exclusively reserved to the States or to the Federal Govern- 
ment. 

Second, the Constitution invites and guarantees an ongoing ten- 
sion between the States and the Federal Government, a tension 
that, like the struggle among the branches of the Federal Govern- 
ment itself, helps secure the people's liberties. 

Third, in this ongoing struggle, the States will endeavor to ex- 
pand their powers at the expense of the union, as will the National 
Government at the expense of the States. 

Fourth, neither party to the struggle enjoys superior wisdom, vir- 
tue, or legitimacy. Both are trustees of the people, constituted with 
different powers to pursue different public purposes, ultimately an- 
swerable to the people alone. 

There is no question that, in practice. Federal power has grown 
substantially over the past 2 centuries. It is important to under- 
stand why. This growth stems in part from classic Supreme Court 
decisions early in our history by Chief] ustice Marshall that estab- 
lished broad, rather than narrow, interpretations of the necessary 
and proper Commerce and Supremacy Clauses. Federal authority 
was further expanded by the Civil War, which led to constitutional 
guarantees for the privil^es and immunities of national citizen- 
ship, created for the first time in the wake of the Civil War. 

Growth of Federal Government also reflects key 20th Century de- 
velopments, such as the rise of an advanced interdependent indus- 
trial economy, a national economic emergency that overwhelmed 
the capacity of States and localities, a series of global military and 
security challenges, the struggle to secure in practice the rights of 
equal citizenship guaranteed to all Americans in theory, and the 
emergence of new challenges, such as environmental protection, 
that could not be fully addressed by States and localities acting in- 
dividually. 

These considerations remain relevant today, in my judgment, 
and argue for continued vigorous Federal power in the 21st Cen- 
tury. Nevertheless, it is clear that Federal authority is not and 
should not be unlimited. As] ames Madison says in Federalist 39, 
under the Constitution, the States retain "a residuary and invio- 
lable sovereignty." 

Courts have argued and will no doubt continue to argue about 
the precise extent of the matters reserved to the States, but the 
general proposition that the Framers intended a constitutional sys- 
tem with dual sovereignty is not open to serious doubt, and I would 
add, Mr. Chairman, that in the past decade the Supreme Court, in 
a series of cases, has endeavored to restore a brighter line between 
Federal and State authority, particularly in cases concerning the 
Commerce Clause. 

It is equally clear from a constitutional as well as practical 
standpoint that States and localities should play a key role in for- 
mulating and implementing public policy, and in my prepared writ- 
ten testimony, I list a number of reasons why. 

Roughly speaking, the half century after World War II has been 
divided into two fundamentally different eras. In the first of these 
eras, for reasons stemming largely from the civil rights struggle, 
the States were seen as the problem and the Federal Government 
took the lead. The second era turned this assumption on its head. 
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The Federal Government was labeled the problem and devolution 
the solution. In my judgment, each of these assumptions rep- 
resented, at best, a partial truth. 

It is only recently that our governing institutions have begun to 
create a new synthesis, a contemporary federalism that balances 
distinctive Federal and State capacities and is responsive to our 
changing circumstances. Key examples of this progress include the 
Unfund^ Mandates Reform Act, welfare and Medicaid reform, and 
the new children's health insurance program. All of these were en- 
acted with substantial bipartisan support in the Congress and 
could not have succeeded without cooperation between Congress 
and the Executive Branch. 

The challenge now is to maintain the progress towards this new 
synthesis, what Governor Leavitt earlier this morning called the 
golden mean. To this end and in conclusion, Mr. Chairman, I would 
urge the following points. 

First, in many areas, it will prove productive to form a new form 
of Federal-State partnership in which the National Government es- 
tablishes general public purposes and provides resources which the 
States decide for themselves within very broad guidelines how to 
employ. 

Second, the National Government cannot retreat from its obliga- 
tion to protect the rights of individual citizens, whether these 
rights are established by the Constitution or by legislation. The dis- 
charge of this obligation will not always, sadly, be consistent with 
the preferences of other actors in the Federal system. 

Third, given the continuing importance of guaranteeing a free 
and open national market, we must be open to the possibility that 
economic, technological, and social changes will require the recon- 
sideration of long-established Federal -State relations in particular 
sectors. Telecommunications, the Internet, banking, health care, 
and education are examples of areas where such rethinking may 
well be in order. 

Fourth, it is likely that not all changes in the Federal system 
will point in the same direction. In some cases, the roles of States 
and localities will be significantly enhanced, while in others, the 
Federal Government may be called upon to exercise new leader- 
ship. A uniform approach is unlikely to promote the public good in 
every instance. Not every assertion of Federal power is justified, 
but not every restriction of State and local authority is unjustified. 

I would, therefore, recommend caution in the face of any proposal 
that represents a generalized presumption either for or against any 
particular level of the Federal system. 

Thank you for giving me this opportunity, and, of course, I will 
be happy to respond to any questions. 

Chairman Thompson. Thank you very much. 

Gentlemen, I really appreciate you being with us. We are dealing 
with fundamentals here, constitutional law, the fundamentals that 
form the basis of our constitutional law, and we are dealing with 
the question, essentially, of power, are we not? It is part of our sys- 
tem of checks and balances, our system of federalism, and who is 
going to exercise the power of government and the kind of balance 
we strike and so forth. 
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I think that, as always, the philosophical basis on which we pro- 
ceed with these bills and so forth is very important. We need to 
think that through. What is it we are trying to do? What direction 
should we be going in, being mindful of the fact that we are not 
going to, certainly by legislation, cure all the problems or set things 
right in and of itself. I think it is a question of which direction we 
go in. Where are we and what direction do we need to go in? 

It certainly does seem like the trend has been in a particular di- 
rection. There have been fits and starts, but when we look at the 
areas in which we have had devolution, really, it has to do with 
giving States a little more authority to implement Federal policy, 
essentially, is what we are talking about. We celebrate it and I am 
delighted for it, but that is kind of what we are talking about. I 
think even the court decisions, like in the Lopez case, for example, 
the school guns case, well, we solved that by one sentence, I guess, 
in the next bill that says it does affect interstate commerce, or 
something like that. 

It seems pretty clear that the trend and the direction is pretty 
much one way and by legislation we are trying to, in some way say, 
"Wait a minute, let us think about it a little more before we go any 
further." 

I guess my first question is whether or not because of reasons 
that people give, such as the technological revolution, such as the 
global economy, such as the industrial marketplace that we have 
now, whether or not this is a natural and inexorable force. Does all 
of that militate toward moving away from traditional concepts of 
federalism? I mean, is this something that is natural and to be ex- 
pected? If it is, is it inherently bad? 

I take it. Professor McGinnis, you think that perhaps it is not 
necessarily inevitable, that these things perhaps do not necessarily 
lead one to conclude we should move away from federalism, and 
that you would think that if we did that, that would not be a good 
result. Am I characterizing your position correctly? 

Mr. McGinnis. Yes. I think that is absolutely right, because I 
think federalism depends on issues about human nature that are 
unchangeable. Federalism was a way of trying to limit government, 
and limiting government is a problem of human nature, as I sug- 
gest in my testimony. The problem is, we need to have a govern- 
ment that protects our liberties and our property, but a govern- 
ment that is powerful enough to do that can also threaten our lib- 
erty and property. 

Chairman Thompson. The fundamental debate that kicked our 
government off had to do with different views of human nature, did 
it not? 

Mr. McGinnis. That is correct. 

Chairman Thompson. Can it go back as far as Burke and Rous- 
seau, perhaps, in terms of 

Mr. McGinnis. Well, I think it does. It goes back, really— I think 
much of our debate in this country still goes back to Rousseau on 
one hand and to the Framers on the other hand. 

Chairman Thompson. And how our forefathers viewed the 
French revolution and all that, the nature of man. 

Mr. McGinnis. I think that is right, and our Framers and people 
like J ohn Adams were very skeptical that you could ever believe in 
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the complete beneficence of government. That is why having a 
structure in which the governments somehow compete with one an- 
other is so crucial, I think, to good government and to limited gov- 
ernment. I do not think changes in our technology really transform 
that fundamental issue. 

Maybe we have to change the way we deal with things in certain 
incremental ways, but it does not change the problem fundamen- 
tally, because after all, government is still about ultimately the ex- 
ercise of force, either through enforcing contracts usually, through 
the police or through the military. And given that it is the exercise 
of force of some set of individuals over another set of individuals, 
we have to think about restraining government and new technology 
really does not change that. 

I would say that it is harder to protect federalism today for one 
reason. I think people have less of an attachment to their States 
than they did in 1787. General Robert E. Lee said, "I will fight for 
my country," his country meaning Virginia, in the Civil War. That 
is inconceivable to us today because of changes in transportation, 
in communication. But that may mean, actually, we may need to 
make our governmental structures more protective, not less protec- 
tive of federalism, because federalism is so important to preserve 
this principle of subsidiarily to protect against the ambition of 
human nature that is unchangeable. 

Chairman Thompson. Plus the fact that the cost of being wrong 
at the Federal level has gone up, has it not, in terms of reaching 
for solutions to some of these problems. If you decide what that so- 
lution is and you impose it on the 50 States, there is a greater con- 
sequence to that than if each State was trying to come to its own 
conclusion on these things. 

Professor Galston, you suggest that we approach these things 
with no presumption either in favor of federalism or against it. We 
all pay lip service to federalism as an inherently good thing. What 
I take it you are saying is that depends basically on the cir- 
cumstances. Clearly, each level of government has its proper role. 
Clearly, they are interrelated and interdependent, to a certain ex- 
tent, and you have to look at the given situation as to whether or 
not this particular policy is wise. 

So does that not leave us with any ability to set a criterion as 
to what we follow? Should we have a standard when these issues 
arise as to fundamental principles, as Professor McGinnis suggests 
there are still present, on which we can bounce these various 
issues that we are always facing off of? Do you feel that there can 
be or should be some kind of objective standard that we apply in 
each of these cases? 

Mr. Galston. I think that there should be operating presump- 
tions that are appropriate to different policies. So, for example, in 
the area of education, there is a history in this country which is 
backed, I think, by our constitutional tradition, as well, that cre- 
ates a presumption in favors of States and localities and against 
the Federal Government. That presumption can sometimes be re- 
butted for cause, but it is clear where the burden of proof lies. 

Chairman Thompson. Why is that? Is that not rooted in the Con- 
stitution itself? Of course, that specific point is not dealt with in 
the Constitution, but traditionally, it has been assumed that this 
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is a State and Icxial matter based upon the Tenth Amendment or 
whatever other provisions you might want to look at. Is that not 
constitutionally based? 

Mr. Galston. Absolutely. But now consider the example that 
Senator Lieberman gave a few minutes ago of Internet regulation. 
It seems to me, it is much harder to approach that question with 
a clear set of presumptions in one way or another, because on the 
one hand, you have technological change inserted into the require- 
ments of the national marketplace, which is increasingly func- 
tioning in a global economy, as we are all aware, and on the other 
hand, you have a profound, important, and growing set of inter- 
actions with State and localities' ability to raise revenues. 

So it seems to me it is a question of prudence, judgment, and bal- 
ance to have a dialogue across the lines of the Federal system to 
come up with a solution that accommodates the different interests 
as much as possible, and that is an example of the sort of thing 
I had in mind. 

Chairman Thompson. I take it, basically, you would look at it 
sort of as each side has a competing constitutional basis it can rely 
upon. One side has the Tenth Amendment; the other side has the 
Necessary and Proper Clause and the Supremacy Clause and the 
Commerce Clause. I n any given situation, we look at all of that and 
come up with a solution based upon the facts of the situation, not 
necessarily historical interpretation as to those particular constitu- 
tional provisions. 

As the Professor points out, the Constitution theoretically re- 
mains the same. As we all know, through interpretation, it changes 
some. Technolcgy is always changing. How do we strike the bal- 
ance? Then I will let Professor McGinnis comment. 

Mr. Galston. The Constitution 

Chairman Thompson. I am just trying to get kind of an analyt- 
ical framework. What do we go through? It is not going to be a 
matter of, well, what do we think this morning would be smart to 
do. I mean, we do have a Constitution to deal with. 

Mr. Galston. We do, indeed, and the Constitution has a text and 
it also has a history of interpretation, which I alluded to very brief- 
ly in my remarks. So, as I think Professor McGinnis would agree, 
the meaning of the Commerce Clause has been elucidated in a se- 
ries of Supreme Court decisions stretching back almost to the be- 
ginning of the republic. There was a great debate between the 
forces of Alexander Hamilton and the forces of Thomas j efferson 
as to the presumption that should be brought to the interpretation 
of the Commerce Clause, and I think most historians would agree 
that the expansive Hamiltonian interpretation won out in those de- 
cisions of j ohn Marshall. 

So that is part of our constitutional tradition. But to get to the 
broader point, I do believe that in many cases, there will be com- 
peting constitutional and policy and prudential considerations 
which will be attached to different layers of the Federal system and 
it is going to be a matter of judgment, prudence, and balance to 
bring them into the most fruitful conjunction that best serves the 
public interest. I wish I could give you a simpler bright line, but 
I do not think it exists. 
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Chairman Thompson. Do you want to comment on that, Pro- 
fessor? 

Mr. McGinnis. I would just like to comment on it briefly. Con- 
stitutional federalism cannot only be a matter of prudence. That is 
illustrated by difficulty with our structure now, because the States 
really do not have any protections other than at the discretion of 
Congress, and that in a political sense deprives the States of their 
few defenses. It makes government bigger because interest groups 
can always come to the Federal Government and essentially na- 
tionalize debates and issues, and that is a problem. 

The Framers' Constitution did not make federalism a matter of 
sufferance of the Federal Government, because they would under- 
stand if it is not a matter of sufferance the Federal Government 
would be where the presumption of action always would tend. It 
would tend to the people who have the most power. 

It is my sense in looking at the Constitution that these matters 
were not really settled by Alexander Flamilton or J ohn Marshall 
but much more by the New Deal court, which largely eviscerated 
all of the enumerated powers. Before that, there was not the ple- 
nary spending authority and plenary regulatory authority in the 
Federal Government, which we essentially have today. 

Without some lines, and I have tried to suggest a new way of 
drawing lines in my testimony, I think you do not have the con- 
stitutional restrictions on government which the Framers thought 
you needed to make the competition work, because they understood 
that competition will not work if you have one side saying what the 
rules are, one side both the umpire and the competitor. That is not 
competition. So that is why I think you need to revive, as Governor 
Leavitt said, an enforceable federalism. 

Chairman Thompson. The strength of the National Government, 

I think, to me, is evidenced by the fact that some of the people 
pushing in favor of nationalizing some of these rules are normal 
critics of the Federal Government, and many in the business com- 
munity in this area because it is much easier to do business under 
one rule. They look at all these issues in terms of that, what is 
easier to do business, and it would be. But it goes directly against, 
many times, in my opinion, concepts of federalism, which you 
would ordinarily expect them to be supportive of. 

Senator Lieberman. 

Senator Lieberman. Thanks, Mr. Chairman. That is a good 
poi nt. 

Thanks to Professor Galston and Professor McGinnis for their 
very thoughtful papers, and thanks to you, Mr. Chairman, for call- 
ing them. Professor Galston is someone I have known for a long 
time. Fie bears the burden of having spent much of his earlier life 
in Connecticut. I am pleased to say that his parents are still my 
constituents, and I have benefited greatly from his work over the 
years, though, as they say in the preface to the book, I do not hold 
him accountable for anything I have done with the ideas that he 
has written. 

Professor McGinnis, I am becoming familiar with your work and 
I respect it greatly. Of course, you came to all of our attention as 
one of those commentators during the recently concluded national 
trauma. 
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Mr. McGinnis. This is a much happier experience, Senator. 

Senator Lieberman. That is exactiy what i was going to say. it 
is much more pieasant for you to return to constitutionai concepts 
of federaiism. 

i thought that Professor Gaiston made an interesting point in his 
statement, which is that over our history, one of the reasons why 
the Federai Government's power has grown is, ironicaiiy, to protect 
the freedom of the individuai, the eguaiity of the individuai, which 
was, after aii, the originai motivating force of our founding docu- 
ments, certainiy the Deciaration of i ndependence right of each indi- 
viduai to iife, iiberty, and the pursuit of happiness. So it is ironic, 
in a sense, that we have the big Federai Government having en- 
tered, particuiariy in matters of dvii rights, to protect the rights 
of individuais. 

i wanted to ask you. Professor McGinnis, just to give me your re- 
action to that, and then to ask Professor Gaiston, and perhaps you, 
too, to comment on the point that he makes in one of his four final 
recommendations, which is that the discharge of this obligation, 
that is, the obligation to protect the rights of individual citizens, 
will not always be consistent with the preferences of other actors 
in the Federal system. 

Mr. McGinnis. Well, Senator, I certainly agree with the point 
that civil rights have been a crucial addition to our Federal system. 
Surely even regulatory federalism as I described it could not work 
for people who could not move from their States, who could not 
send their capital from their States, and so the Fourteenth and the 
Fifteenth Amendment were crucial completions to even a system of 
regulatory federalism. But they went beyond that in giving respon- 
sibility to the Federal Government to enforce rights. 

I think that system has generally served us well. My own testi- 
mony, as you will note, did not call for what actually some people 
who favor more federalism are in favor of— namely doing away 
with the incorporation doctrine, for instance, of the Fourteenth 
Amendment. 

I think my focus is really on regulation and on spending rather 
than on rights. I would say that it is not entirely clear to me that 
every job and title of incorporation has always been good, because 
I do think there is an experience, as Chairman Thompson has sug- 
gested. It is particularly dangerous for the Federal Government to 
get things wrong, and the Federal Government can even get things 
wrong on rights. It can get things wrong on the relations between 
civic responsibility and rights in a variety of areas. 

So if I were to discuss the incorporation doctrine, which I do not 
in my testimony, I would try to figure out ways of tempering that 
and allow some competition even among rights to happen among 
the States, but with the basic rights being protected by the Federal 
Government. 

So I agree, that civil rights are a very important completion of 
our Federal system. But I think civil rights are really not largely 
the cause of the pictures Chairman Thompson has given us today, 
the huge growth in government. My focus on reviving regulatory 
federalism would not be so much to do away with our centralized 
structure of rights but our centralized system of spending and reg- 
ulation. I understand they cannot be completely disentangled from 
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one another, but I think there can be some kind of separation be- 
tween civil rights and budgetary matters. 

Chairman Thompson. Professor Galston, I wonder if I could in- 
vite you to comment a little bit more on the concept, and also per- 
haps to indicate that, now that we are in a time where devolution 
seems to be more in favor, whether this means either that indi- 
vidual rights do not need the protection of the Federal Government 
anymore or whether they are, in some sense, thereby jeopardized 
in the face of State and local majorities. 

Mr. Galston. Let me begin by saying that it is a matter of na- 
tional consequence when the Federal Government gets things 
wrong. The Chairman is absolutely right about that. 

But in the area of civil rights, the Federal Government got things 
wrong for 100 years not by acting but by refraining from acting, 
and I think there is an important historical lesson in that. 

Senator Lieberman. Right. 

Mr. Galston. So the logic of that argument points in both direc- 
tions. 

I think there is a substantial measure of agreement on the gen- 
eral point here, but I do want to underscore something that was 
in my written testimony. Namely, these rights can be created by 
acts of Congress as well as by legitimate constitutional interpreta- 
tion. For example, the Americans with Disabilities Act, I believe is 
going to have and is already having profound consequences, not all 
of them entirely welcome, for State and local actors and for the pri- 
vate sector, as well. 

I have not heard an orgy of reconsideration in the halls of Con- 
gress as to the wisdom of that legislation, and that would be a con- 
temporary example where the Congress in its wisdom, across party 
lines and with full cooperation of the legislature and the executive, 
created a new, enforceable right, which, whether we like it or not, 
enhances the power of the Federal Government in many respects. 
Now, perhaps on this panel, we could renew that debate right now, 
but I happen to think that it is going to take some prudence in 
judgment and perhaps even some legal tussles in order to come out 
with a balanc^ enforcement strategy for that act. But it is there, 
and I think, on balance, it is a good thing for those individuals and 
for the country as a whole that it is there. 

Senator Lieberman. Thank you both for those answers. 

Let me take up the discussion that the value, that both of you 
commented on and the intention of the Framers in creating a Fed- 
eral system to protect interstate commerce. That inherently in- 
volves some limitation of State and local authority. My question 
is— although I am mindful of what you said. Professor Galston, 
which is that you are wary in this area of any generalized pre- 
sumption for or against any particular level in the Federal system, 
that it is hard to make broad-based rules here— but to continue to 
maintain the interstate commerce, the free market nationally, in- 
evitably entails a curtailment of State and local authority in some 
cases. 

Maybe I will direct this to you first. Professor McGinnis. What 
is the overview? If you were going to construct some rules here for 
when we should do that and when we should not— of course, there 
is a great body of constitutional law in this area and I am asking 
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you one of those questions which your colleagues at your university 
would give you some good responses for, suggesting the impropriety 
of the question— what would you respond? 

Mr. McGinnis. I think, first of all, I would say that as a matter, 
just if I were to advise you, as a matter of constitutional law, es- 
sentially, you can do what you would like in the Federal Govern- 
ment today, as I think Senator Thompson very nicely suggested. 
Even the Lopez decision can easily be gotten around. In my class, 

I tell the five ways of getting around the Lopez decision and allow- 
ing that regulation at issue in case to go through, consistent with 
our structure now. 

So the question really is a matter of prudence under current law, 
and I would suggest, at least under our current system, that Fed- 
eral responsibility really is about allowing markets to be open, pre- 
serving the free flow of goods and services among States. That is 
the crucial role for the Federal Government to protect, against reg- 
ulations that would be parochial in the sense of favoring citizens 
of one State against one another, they should be done away with 
either by an act of Congress or even perhaps through the dormant 
Commerce Clause. 

But otherwise, I think, in regulations— where there are not 
spillovers between the States— where the costs of the regulation 
are borne by the people in the States, either in labor regulation or 
in some kind of environmental regulation, then I do not think the 
Federal Government should generally step in, because I think 
economists have suggested that when there are not large spillover 
effects between the States, and I would argue that there are a vari- 
ety of regulations, that do not have a lot of spillovers among the 
States, that the State regulation imposes costs on wages and people 
in their States can make a good trade-off between the benefits of 
regulations and loss in wages. They may make a different trade- 
off in Alabama and they may make a different trade-off in Con- 
necticut. 

But that is, in my view, the appropriate distinction between the 
Federal Government's role and the State's role, the Federal Gov- 
ernment simply opening borders and dealing with spillover effects 
and the States dealing with regulations that largely have effects 
only within their State, or effects largely within their State. 

Senator Lieberman. Professor Galston, let me ask you to just 
comment a bit more and expand on the statement you made in 
your testimony, which is that we have got to be open to the possi- 
bility that economic, technological, and social changes will r^uire 
the reconsideration of long-established Federal -State relations in 
regard to the free and open national market. What were you think- 
ing of? 

M r. Galston . Wei I , nothi ng that the Senate of the U nited States 
has not been thinking about for quite some time, and the Congress 
of the United States as a whole, j im Leach, for example, has given 
a series of interesting speeches over the past couple of years sug- 
gesting that changes in the national economy, global capital flows, 
etc., require a fundamental reconsideration of tine way we legislate 
and regulate in the area of banking. People disagree as to the rem- 
edy, but I think everybody agrees that we are in a new world, eco- 
nomically speaking, that is going to require some new thinking. 
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Similarly, as we have mentioned more than once this morning, 
the Internet is changing everything and its impact goes well be- 
yond the very important cons^uences for State and local capacity 
to raise revenues. It is reconfiguring relationships in a way that 
the Congress of the United States is going to have to take cog- 
nizance of, in a way that is consistent with our Constitution, the 
Commerce Clause, etc. 

I could go on and on with example after example of economic, so- 
cial, and technological change which is forcing us to rethink and 
react and do things differently, whether we like it or not. 

Senator Lieberman. Professor McGinnis, at one point in your 
testimony, you described the passage of the Sixteenth and Seven- 
teenth Amendments as unfortunate, and I wondered if you be- 
lieve — 

Mr. McGinnis. I did not quite say they were unfortunate. I just 
said they had consequences that were. 

Senator Lieberman [continuing]. Consequences which were de- 
partures from the intention of the Framers. The irresistible ques- 
tion is, do you think that the direct election of Senators was an un- 
fortunate departure? 

Mr. McGinnis. Senator, I certainly think that it was an inevi- 
table departure with the sense of the importance of popular sov- 
ereignty and popular democracy, and certainly I am not here to 
urge, particularly before this body, an amendment to get rid of it. 

But I would say, though, that the amendment had consequences 
that we have to think of for our Federal system, and I am with 
Governor Leavitt in that. The whole burden of my academic work 
is to try to think of new ways of limiting government that are ap- 
propriate to our era. You cannot go home again to the original Con- 
stitution. You cannot get rid of the income tax. You cannot get rid 
of the direct election of Senators. But you can think of what is a 
constant problem in any era, which is how to deal with the Fram- 
ers' eternal questions about human nature, the questions about 
how do we protect ourselves from government and make the limita- 
tions appropriate to our era, and that is what I have been trying 
to do in my testimony. 

So, no, it is no part of my testimony to eliminate them or to say 
that they were wrong, just to say that we need to do some compen- 
satory work now. 

Senator Lieberman. That is a good point. Of course, each of our 
reaction to the Seventeenth Amendment would depend upon our 
evaluation of the sentiment of our respective State l^islatures. But 
it was a significant change and, of course, had effects on our serv- 
ice since then. 

Thank you both very much. Mr. Chairman, thanks for an inter- 
esting hearing. 

Chairman Thompson. Thanks very much. 

I am going to take another minute or two. We touched on some 
court decisions, j ust generally, I would be interested in your views 
as to the significance of some of the decisions. We pointed out some 
of the limitations of Lopez, the Pritz decision, a couple of others 
that seems to indicate that courts, maybe the Supreme Court, is 
tilting back the other way a little bit. Do you see very much signifi- 
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cance in that? Does it portend things for the future? How would 
you categorize it? 

Mr. McGinnis. I think there are two issues. I raised two kinds 
of issues in my testimony, first that the dissolution of federalism 
has hurt government accountability and second that it has also 
simply made government bigger because it has given the Federal 
Government more power. 

I think on the accountability issue, the court has done a pretty 
good job, or it has done a fairly decent job of starting to malce the 
Federal Government at least accountable for the decision it makes. 
Because of the current court Congress cannot, for instance, tell the 
State legislatures to pass legislation that Congress would like, be- 
cause that is the basic problem of accountability because people are 
then confused. Who is responsible for this limitation on our liberty? 
And I think, similarly, the Pritz case is very important in pro- 
moting accountability. 

However, I do not see that the court has really changed the fact 
that the Federal Government has plenary, regulatory, and spend- 
ing authority, and I think, Mr. Chairman, you were absolutely 
right in just referring to what happened after the Lopez case. You 
essentially were able to pass the same bill by changing it just 
slightly, and you could have passed it in a variety of other ways 
by making it a condition of Federal spending. So I do not think it 
has changed that, and 

Chairman Thompson. You do not see that there are any new 
limitations on the Commerce Clause of any substance? 

Mr. McGinnis. I do not think that they actually restrain the sub- 
stance of what the Congress can do when it really wants to act, 
and I think the court really believes it cannot do that because 
precedent is so much against it in that respect. If it really did that, 
because the court does not act only prospectively, as Congress does, 
it would cast out a lot of Federal programs that we have come to 
rely on, for better or worse. 

Chairman Thompson. What it did do is elevate the debate a lit- 
tle bit, or cause a debate among a few of us who thought it was 
worth talking about. So we at least caused them to have to go back 
and do it again and debate the issue. Perhaps that is a little 
progress. 

Do you share his analysis of these court decisions or what they 
mean? 

Mr. Galston. I guess my bottom line, Mr. Chairman, is that I 
think they are a bit more significant than that because I think they 
represent a change in a way of thinking, which, over time, will 
have practical and not just theoretical consequences. 

For about 4 decades after the beginning of the New Deal, I think 
that we did function juridically as well as legislatively with the 
presumption that the power of the Federal Government was essen- 
tially unlimited and that the General Welfare Clause of the Con- 
stitution was the most operative clause of the Constitution. That 
was the clear lesson of the New Deal in a number of respects. 

Starting in the mid-1970's, the courts and legislatures, to some 
extent, began to reexamine that assumption, in my judgment, for 
good reason. First, circumstances chang^, and second, a case could 
be made that under the influence of a national economic emer- 
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gency, the court suspended certain niceties which otherwise it 
would have been strongly inclined to observe, and, indeed, did try 
to observe for the first 2 or 3 years of the New Deal. 

So I see a pendulum swinging back, a new balance in the mak- 
ing, juridically speaking. I think that the Lopez decision— I am not 
a constitutional lawyer, but I have it right here in front of me and 
I have considered it very carefully— I do think that the Lopez deci- 
sion, in trying to restore juridical scrutiny of questions like, what 
is commerce, anyway, and what is interstate, anyway, and what 
does it mean to substantially burden interstate commerce, anyway, 
has put a new set, or, should I say, an old set of questions on the 
table that we are going to be wrestling with for the next genera- 
tion, and I would not be surprised in 20 years if you reconvene this 
hearing if there would not be quite a significant change. 

Chairman Thompson. As I said, I think it does cause us to at 
least address the question of whether or not something that has 
been the province of the States and local communities for 200 years 
is a good idea for us to federalize. It is happening in a lot of areas. 
It amazes me, the philosophical positions people get in. We are 
making decisions up here on our tort law based on whether or not 
we think there are too many lawsuits and not based on what level 
of government should be dealing with these, whether or not we 
want to federalize something that has been the State and local gov- 
ernment province for 200 years. So I think the debate is good. 

The final thing is, and this really calls on your expertise as much 
as it does your general citizenship, one of the things you both agree 
on is that observing concepts of f^eralism would assist in this age 
of cynicism on the part of the American public. It is something that 
concerns me a lot. In times of peace and prosperity, we do not pay 
much attention. Issues of government, in general, are less relevant 
to us, and we see how quickly things can change and we get our 
attention gotten in a hurry and we realize, perhaps, that we do 
need to have some confidence in our government and even con- 
fidence in our Federal Government. So anything that we can do to 
enhance that becomes important. 

I think each of you agree that the proper observance of principles 
of federalism would help there, but more importantly, do you, as 
men of the law, and I know. Professor, you were with the govern- 
ment for a while, do you see that as a problem in society, the level 
of cynicism, the way people are looking at their government these 
days? Each of you may answer. 

Mr. Galston. It is a good thing, Mr. Chairman, you did not put 
that question to me when there was more time to answer it, be- 
cause it is the question that interests me most passionately of all 
that you could have posed. 

But very briefly, I think we live in an era of almost unprece- 
dented cynicism and mistrust, particularly directed towards our na- 
tional political institutions. Some of it is warranted; much of it, in 
my judgment, is not, and I think it creates tremendous problems 
for self-government and for democracy and it is something we have 
to take very seriously with everything we say and with everything 
we legislate and regulate or otherwise do. 

For that reason, I suggested in my written remarks, and will re- 
peat now, that you can help build trust through empowerment and 



53 


through participation and through processes of local government 
which are more transparent, where people can actually see the re- 
lationship between their influence in the form of political participa- 
tion and outputs in the form of public policy to promote the public 
good. 

So I think that in current circumstances, there are substantial 
reasons to devolve as much as can reasonably be devolved, con- 
sistent with the general welfare. 

Chairman Thompson. While I have got you, what other things 
do you think we should do? Expand on it a little, if you would, the 
nature of the problem. You have obviously given a good deal of 
thought to it, as I have. What are the manifestations and what are 
some things that we can, totally apart from anything else we have 
talked about, what are some things that you think that we could 
do to hel p i n that regard? 

Mr. Galston. No more difficult question could have been posed, 
but let me just cite a couple of obvious things, all of which you 
have spoken out on, Mr. Chairman. 

First of all, although this is enormously complicated legislatively, 
it is clear that, as compared to 30 or 40 years ago, the American 
people see a Federal Government more dominated by "special inter- 
ests" and the money behind them than they thought was the case 
a generation ago and they do not like it. I know of all the practical 
arguments against legislating in this area, but as a matter of pub- 
lic confidence and public trust, I believe that it is important for the 
Congress of the United States to address that issue in some way. 

A second point I would make is that as in war, so in domestic 
policy, there must be a proportionality between means and ends 
and between promises and performance. I think it is very impor- 
tant for elected officials on every level, as they are crafting and 
then selling a program, to be realistic about what it will and what 
it will not accomplish. I mean, if you promise the new J erusalem 
and you have just taken one step out your front door, the American 
people are aware of the disproportion between promises and per- 
formance. It does not breed trust. 

One other point I would make is that I think a series of decisions 
made by the political system at every level, including the political 
parties, has increased the power of the media in determining public 
attitudes towards government at the expense of participatory polit- 
ical structures, such as political parties. 

I think the political parties have backed out of the political 
arena. Forty years ago, they were actual operating structures that 
connected individual citizens through local and State party institu- 
tions, to the national political party, so the political conventions 
were real and parties were participatory arenas. They have become 
now shells, and other forces that do not breed public trust, have 
rushed in to fill the void, and I would think very seriously 
about 

Chairman Thompson. There is a serious chicken and egg ques- 
tion there, too. 

Mr. Galston. Yes, there is. But I think it is important to rethink 
what we have allowed to happen to our political system and its im- 
portant participatory structures. 

Chairman Thompson. Thank you. Professor McGinnis. 
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Mr. McGinnis. I think I have a slightly different perspective. I 
am less, myself, concerned about spending on elections than on the 
output of government. I think the change to cynicism is caused by 
a change in what government does. 

Government can do a variety of things. One, it can focus on pub- 
lic goods. Public goods are those that the market cannot provide, 
that the family cannot provide, things that benefit everyone. If gov- 
ernment is focused on that, and I believe federalism and a whole 
variety of other structures in our government tried to focus only on 
producing such public goods— national defense, protection against 
crime, infrastructure, to name a few examples— then people are 
brought together by their government because these things are 
benefiting them all. 

On the other hand, if you have a much larger government, a gov- 
ernment that consists as, alas, a lot of the spending which is sup- 
ported by today's taxes does, in transferring money from one group 
of people to another group of people, then people will be necessarily 
suspicious of government because that will encourage citizens not 
to focus on what government can give them to benefit all, but what 
they can get from some other group of citizens for their own ben- 
efit. 

So I think that is the basic problem for cynicism of government, 
and, therefore, I would think whatever one's views about campaign 
finance, it is a mistake to believe that such reform is the real solu- 
tion to cynicism. Big spending on elections is simply a consequence 
of big government. Special interests pay a lot of money to the gov- 
ernment because there are so many transfers possible from the 
government, and limiting these transfers is the level at which I 
think we really need to address it by much more restricting govern- 
ment. 

I have some sense of that because I am about to go off to be a 
professor in Italy, and there, when I talk to people, they are far 
more cynical of government than we are in the United States, and 
that is because, in my view, their government is even a much less- 
restrained government than ours. 

So it is simply not a consequence, I think, of our political system, 
but fundamentally what government does. A limited government 
focused on what we have in common makes for people who will feel 
good about government. A government that is focused on transfer- 
ring resources from each of us to another divides the Nation. 

Chairman Thompson. Gentlemen, very well said, both of you. I 
really appreciate that. 

You touched on something that has always been of interest to me 
with regard to the size and growth of government. I really think 
we need to make some changes in our campaign finance system for 
a variety of reasons, but a lot of the advocates of changes in that 
regard, I do not think face up to the fact that the basis for that 
is what you alluded to, is big government. The reason why the spe- 
cial interests flock to town, and you cannot wade through them 
some days, and the reason they give such large amounts of soft 
money is because they have got so much at stake right up here, 
because we are running everything right up here and the decisions 
we make are worth millions and millions of dollars to these people, 
sometimes billions. 
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But my thinking is that there is something we can do about the 
money coming in a whoie iot more readiiy than we can in changing 
that big thing around. We have got to do both, though, i think. 

But thank you very much. This has been extremeiy heipfui and 
we iook forward to working with you in the future, i appreciate it. 

Mr. McGinnis. Thank you. 

Mr. Galston. Thank you. 

Chairman Thompson. We have got a vote on right now. i wanted 
to come down and chat with you a moment, but we wiii not have 
time today, but thank you very much for being here. 

The record wiii remain open for 5 days after the conciusion of the 
hearing. 

The Committee is adjourned. 

[Whereupon, at 12:18 p.m., the Committee was adjourned.] 




FEDERALISM AND CRIME CONTROL 


THURSDAY, MAY 6, 1999 

U.S. Senate, 

Committee on Governmental Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 9:33 a.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Fred Thompson, 
Chairman of the Committee, presiding. 

Present: Senators Thompson, Voinovich, and Durbin. 

OPENING STATEMENT OF CHAIRMAN THOMPSON 

Chairman Thompson. The Committee will come to order, please. 
I welcome everyone to this hearing of the Governmental Affairs 
Committee to consider federalism and crime control. 

Today is our second hearing on federalism. The Committee will 
consider the increasing federalization of criminal law. It is a deeply 
rooted constitutional principle that the general police power be- 
longs to the States, not to the Federal Government. This was clear- 
ly articulated in the Founding Fathers' careful constitutional de- 
sign. As Alexander Hamilton said, 'There is one transcendent ad- 
vantage belonging to the province of the State Governments, . . . 
the ordinary administration of criminal and civil justice." 

For most of America's history. Federal criminal law was limited 
to national offenses, such as treason, bribery of Federal officials, 
counterfeiting, and perjury in Federal courts. Yet, in this age of 
mass media and saturation coverage. Congress and the White 
House are ever eager to pass Federal criminal laws in order, as 
Chief j ustice Rehnquist put it, "to appear responsive to every high- 
ly publicized societal ill or sensational crime." 

In recent years, there has been an explosive growth in Federal 
criminal law. A recent ABA Task Force report, entitled 'The Fed- 
eralization of Criminal Lai/i/," found that of all the criminal provi- 
sions enacted since the Civil War, over 40 percent were enacted 
since 1970.^ 

No one really knows how many Federal crimes now exist, but re- 
cent estimations of 3,000 have been surpassed by the surge in Fed- 
eral criminalization. In 1995, the Supreme Court sent a clear mes- 
sage to the Congress in the Lopez case that it needs to carefully 
consider whether federalizing certain crimes is consistent with the 
Constitution. But only the following year. Congress— over my objec- 
tion, I might add— re-enacted the Gun-Free School Zone Act. And 
there is no slowing in the growing number of proposed Federal 


lA copy of the ABA Task Force report, ‘The Federalization of Criminal Law,” has been re- 
tained in the fiies of the Committee. 
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criminal offenses, many of which do not even attempt to make the 
case that such crimes "substantially affect interstate commerce," as 
the Supreme Court r^uires. 

Although a more vigilant court could help preserve federalism, it 
may be difficult indeed to increase Congress' respect for the con- 
stitutional and prudential limits to passing crime legislation. 

There is growing consensus across the criminal justice system 
that the increasing tendency to federalize crime is not only unnec- 
essary and unwise, but also has harmful implications for crime con- 
trol. Those concerned include prosecutors, judges, law enforcement 
officers, defense attorneys. State and local officials, and scholars. 

The ABA Task Force report cites many damaging consequences 
of federalization, as we will hear today. There will be times when 
enacting Federal criminal laws or placing conditions on receipt of 
Federal criminal justice funds will be appropriate. But in all too 
many instances, increased Federal involvement in the criminal law 
will pose more possible harm than benefit. 

Many leaders in the criminal justice system are counseling re- 
straint when Congress and the White Flouse consider Federal 
criminal legislation. 

We are fortunate to have a distinguished group of witnesses 
today, and I look forward to hearing their views. 

Senator Durbin, do you have any comments? 

Senator Durbin. I will waive the opening statement. Senator 
Lieberman has a prepared statement for the record. 

[The prepared statement of Senator Lieberman follows:] 

PREPARED STATEMENT OF SENATOR LIEBERMAN 

Thank you Mr. Chairman. Let me start by thanking you for hoiding this hearing 
today. The issue of the appropriateness of making Federai crimes out of conduct 
that is traditionaiiy reguiated by the States' criminai justice systems is an extraor- 
dinariiy important one. And, aithough you didn't know it when you scheduied this 
hearing, the topic is aiso a particuiariy timely one, in light of the events in Littleton, 
Colorado and with the Majority Leader having announced his intention to take up 
juvenile crime legislation on the floor next week. 

As you have well explained, we in Congress are often far too quick to respond to 
every high profile crime with a proposed law, and we often don't stop to think about 
whether Federal action is either necessary or wise. I've reviewed the ABA Task 
Force's excellent report on this topic, and both it and today's witnesses make a com- 
pelling case for those of us in Congress to make sure that we take better account 
of the differing roles of the Federal and State criminal justice systems— and of the 
resource limitations on Federal law enforcement and the Federal judiciary— when 
we consider crime legislation. 

With that said, I think we also need to be careful not to overstate the case here. 

I read with interest the often repeated finding that, of all Federal crimes enacted 
since 1865, over 40 percent were created since 1970. Although it certainly is an in- 
teresting fact, it does not necessarily say to me that we in Congress are doing any- 
thing wrong. After all, we probably would find that a far greater percentage of our 
Federal environmental laws or perhaps even our Federal workplace safety laws 
have been enacted since 1970, but I would argue that neither those facts, nor the 
increasing rate at which we have been regulating crime at the Federal level, in and 
of themselves suggest that Congress is wrongly intruding in matters that don't con- 
cern it. 

After all, as we all know, violent crime has become a much greater problem in 
America in the latter half of this century, and so it is only natural Congress would 
begin to legislate on it more than it did in the past. J ust as importantly, and as 
we discussed yesterday, it shouldn't surprise any of us that the Federal Government 
is regulating more conduct today than it did 50 or 60 years ago and that conduct 
that once may have been the exclusive province of the States— because it once had 
almost exclusively local consequences— now is, and should be, regulated on a na- 
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tional scale. We live in an increasingly interconnected Nation, where our transpor- 
tation and telecommunication systems have allowed seemingly local activities to 
have increasingly interstate effects, and that is surely so for crime. 

I'll give just one example. The Bureau of Alcohol, Tobacco and Firearms recently 
issued a report on the source of guns used in crimes committed in 27 cities across 
the country. Although the ATF found that the State in which the crime was com- 
mitted generally provided the largest single source of traced crime guns, a signifi- 
cant portion of guns used in crimes originated outside of the State in which the 
crime took place. In Bridgeport, Connecticut for example, the AFT found that over 
35 percent of the crime guns it traced were originally purchased outside of Con- 
necticut. 

By raising this issue, I don’t mean to suggest that any criminal activity, no matter 
how essentially local in nature is an appropriate subject of Federal criminal jurisdic- 
tion— in fact, I find the ABA’S report quite persuasive in many respects. I do mean 
to suggest that it is enough to say that because the States have traditionally regu- 
lated things like drugs and guns, they should continue to do so to the exclusion of 
the Federal Government, regardless of the changing— and increasingly interstate- 
nature of drug crimes and gun crimes. 

I expect today’s hearing to be quite interesting, and I look forward to hearing from 
and discussing these issues with our witnesses. 

Chairman Thompson. All right. 

I would like to recognize our first panel of witnesses. We are 
pleased to have with us today the Hon. Edwin Meese III, who was 
our 75th Attorney General. M r. Meese serves as the Ronald Reagan 
Distinguished Fellow in Public Policy at the Heritage Foundation, 
and Chair of the American Bar Association's Task Force on the 
Federalization of Criminal Law, which has given rise, I think, to 
a new level of interest in this area, and we certainly appreciate 
that effort. 

Following Mr. Meese is the Hon. Gilbert Merritt. J udge Merritt 
presides over the Sixth Circuit Court of Appeals. He is an old 
friend of mine from Nashville, Tennessee, and we are very pleased 
to have you here with us today, J udge Merritt. I want to thank 
both of you for being here. 

Mr. Meese, would you like to proceed with your testimony? 

TESTIMONY OF HON. EDWIN MEESE lll,i FORMER ATTORNEY 

GENERAL OF THE UNITED STATES, RONALD REAGAN DIS- 
TINGUISHED FELLOW IN PUBLIC POLICY, THE HERITAGE 

FOUNDATION, AND CHAIR, ABA TASK FORCE ON THE FED- 
ERALIZATION OF CRIMINAL LAW 

Mr. Meese. Thank you, Mr. Chairman and Members of the Com- 
mittee. I appreciate this invitation to appear at this hearing on the 
topic of federalism and crime control. As you pointed out, as a 
former Attorney General of the United States and chairman of the 
American Bar Association's Task Force on the Federalization of 
Crime, I appreciate this opportunity to share some thoughts with 
you. At the same time, I should make it clear at the outset that 
these views are my own and do not necessarily represent those of 
the organizations with which I am affiliated or the policy of the 
American Bar Association. 

As you pointed out, Mr. Chairman, the Criminal J ustice Section 
of the ABA created a task force in response to widespread concern 
about the number of new Federal crimes that have been created 
over the past several years by Congress. Its initial objectives were 
to look systematically at whether there has been, in fact, an in- 


The prepared statement of M r. M eese appears i n the Appendix on page 239. 
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crease in Federal crimes which duplicate State offenses, and if so, 
to determine whether that development adversely affects the prop- 
er allocation of responsibility between the National and the State 
Governments in the very important field of crime prevention and 
law enforcement. 

The members of the task force, I would like to explain to the 
Committee, were selected with the explicit goal of including per- 
sons with diverse political and philosophical backgrounds. It was 
felt that the task force's conclusions and recommendations should 
be the product of a consensus among respected persons whose 
views on criminal justice issues generally would vary quite widely. 

Indeed, Mr. Chairman and Members of the Committee, I don't 
think you could find in one room as many diverse views as we had 
in the particular membership of the task force. 

We included, for example, former U.S. Senator Howell Heflin, 
and a former Congressman, Robert Kastenmeier. We had a former 
Deputy Attorney General of the United States, a former chief exec- 
utive of the Law Enforcement Assistance Administration; former 
State attorneys general, present and former Federal and State 
prosecutors. State and Federal appellate judges, a police chief, pri- 
vate practitioners who specialize in criminal defense, as well as 
scholars for the legal academic community. 

I would like it to be part of the record of this hearing that we 
benefited greatly from the very excellent assistance of Professor 
j ames Strazzella of Temple University Law School, who served as 
the reporter for the task force and who was the principle author 
of the report which the Chairman made reference to. We also had 
the invaluable research assistance of Barbara Meierhoefer, who 
handled the collection and analysis of criminal justice statistical 
data. 

The task force examined the U.S. Code, data available from a va- 
riety of public sources, the body of scholarly literature on this sub- 
ject, the views of professionals in Federal and State criminal justice 
systems, and the experience, the rather extensive experience, of the 
task force members themselves. 

The task force had several meetings. There was a great deal of 
work done by individual members on their own. And, of course, we 
had a great deal of expertise, as I mentioned earlier, including one 
of the persons who will appear later on one of your panels. Pro- 
fessor j ohn Baker. 

As the Chairman noted earlier, the task force concluded that the 
evidence demonstrated a rather recent dramatic increase in the 
number and variety of Federal crimes. 

The task force also concluded that much of the recent increase 
in Federal crimes significantly overlaps offenses traditionally pros- 
ecuted by the States. This area of overlapping crimes is basically 
at the core of the task force study and the report which it has pro- 
vided. 

The federalization phenomenon is inconsistent with the tradi- 
tional notion that the prevention of crime and the enforcement of 
most public safety laws in this country are basically State func- 
tions. There was a nearly unanimous expression of concern from 
thoughtful commentators that the new Federal crimes duplicating 
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State crimes became part of our law without any r^uest for such 
enactment from State or Federal law enforcement officials. 

The task force looked systematically at whether new Federal 
criminal laws, which were popular when enacted, were actually 
being enforced, and we determined on the basis of the available 
data that in many instances they were not, that the laws were 
passed at a time when there was a great hue and cry about a par- 
ticular infamous incident, but that later on, when it actually came 
to the implementation of those statutes, there was very little actual 
prosecution. So it was in a sense the feel-good enactment of laws, 
with very little follow-up. 

The task force also recognized the point that was made earlier 
by the Chairman, and that is the plea of Chief J ustice William 
Rehnquist who deplored the expanded federalization of crime in his 
annual report to the Federal judiciary, which was filed last Decem- 
ber. 

The task force found that increased federalization is rarely, if 
ever, likely to have any appreciable effect on the categories of vio- 
lent crime that most concern American citizens, and we specifically 
found that there were numerous damaging consequences that flow 
from the inappropriate federalization of crime. These include some 
of the following: An unwise allocation of scarce resources that are 
needed to meet the genuine issues of crime; an unhealthy con- 
centration of policing power at the national level; an adverse im- 
pact on the Federal judicial system— again, having been pointed 
out specifically in the Chief j ustice's report; inappropriately dis- 
parate results for similarly situated defendants, depending on 
whether the essentially similar conduct is selected for either Fed- 
eral or State prosecution; a diversion of congressional attention 
from criminal activity that only Federal investigation and prosecu- 
tion can address; and, finally, the potential for duplicative prosecu- 
tions at the State and Federal levels for the same course of con- 
duct, in violation of the Constitution's double jeopardy protection. 

Mr. Chairman, we would certainly subscribe to your comments 
as to the constitutionality of this whole business. I ndeed, the Fram- 
ers that you quoted made it very clear that the police power be- 
longed with the States rather than with the Federal Government. 

It is interesting to note that as early as the 1930's, when this 
trend began, FBI Director j . Edgar Floover, probably the most out- 
standing law enforcement official of our century, pointed out the 
dangers of a national police force. Even though his allies in the 
Congress at the time wanted to make the FBI separate from the 
Department of j ustice as an independent agency and give it na- 
tional police powers, he resisted this because he felt it would be an 
unconstitutional infringement on the States and instead as a sub- 
stitute added the National Academy for the training of local and 
State police officers to the FBI's own training programs so that 
local law enforcement officers could be trained and then return to 
lead their own forces at the State and local level. 

In the course of our deliberations, we received statements from 
numerous law enforcement organizations throughout the country. 
The National Sheriffs Association, the National District Attorneys 
Association, the Police Executive Research Forum, and a number 
of other organizations provided their views. Uniformly, they sup- 
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ported the conclusions in the task force report that the federaliza- 
tion of crimes already on the books at the State level should be 
something to be avoided in the future and even to be looked back 
on, those that are already in existence, and to be considered for ex- 
tinction. 

There are many more things I could say about the problems re- 
lated to the federalization of crime, but they are reflected in the re- 
port. And I would ask, Mr. Chairman, that the report of the ABA 
Task Force on 'The Federalization of Criminal Law" be accepted by 
the Committee for inclusion in the proceedings of this hearing or 
for whatever other purpose the Committee might desire. I have 
provided copies to the reporter and to the Members of the Com- 
mittee, and additional copies are being sent for those Committee 
Members who are not present. 

Chairman Thompson. Very good. Without objection, a copy will 
be made part of the record. ^ 

Mr. Meese. I might point out that there are presently pending 
before the Congress of the United States several bills which would, 
in fact, continue this trend. The so-called hate crimes legislation, 
new gun laws that have recently been spoken about, and so on, are 
examples of this unfortunate trend, and perhaps this Committee, 
one of the possible results of this Committee's deliberations might 
well be to raise the issues of federalization of crime in regard to 
this pending legislation. 

The task force recognized that the federalization of local crimes 
is not something that is going to be easily solved as far as Congress 
is concerned. Obviously, many of these issues are politically pop- 
ular, and many of them are generated by newsworthy cases that 
have raised a great deal of attention throughout the country. And 
it will take a high level of sophistication, a high level of congres- 
sional restraint, if you will, not to succumb to the popular trend to 
say let's pass another Federal law. 

The Committee has specifically made some suggestions as to how 
the Congress might deal with this problem. These are included in 
the report and in my testimony, but let me briefly just summarize 
them: 

First of all, to have a recognition within Congress and among the 
public on how to best fight crime within a F^eral system where 
authority, particularly the police power, is divided between the 
Federal Government and the States. 

Second, focused consideration of the Federal interests in crime 
control and the risks that are entailed in the federalization of local 
crime, many of which I have already referred to. 

Third, Congress might well institute some institutional mecha- 
nisms to further restrain additional federalization, such things as 
an impact statement or analysis by the Congressional Budget Of- 
fice, perhaps, or by the Congressional Research Service, as how to 
propose new Federal crimes impact or overlap and duplicate State 
and local criminal laws. 

In addition, the task force suggested that Congress might con- 
sider having a joint congressional committee on federalism. I would 


lA copy of the ABA Task Force report, entitled 'The Feda-alization of Criminal Law," has 
been retained in the files of the Committee. 
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suggest, Mr. Chairman, that the deliberations of the Governmental 
Affairs Committee itself are a very important step along the lines 
that the Committee had recommended. But the whole idea of a fed- 
eralization assessment by Congress as it contemplates action on 
these kinds of laws would itself be a very important step forward. 

Perhaps another institutional mechanism would be a sunset pro- 
vision in any new criminal laws where they would automatically 
expire at the end of some period, perhaps 3 or not more than 5 
years, so that they can be tested, first of all, to see whether they 
have an adverse impact on State laws and, second, to see whether 
they are, in fact, used very much and whether there is a need. 

Finally, a means of responding to public safety concerns through 
Federal support for State and local crime control efforts. Inde^, 
this has been used in the past whereby many times, if there is a 
problem at the State or local level, it is a lack of resources, and it 
would be far better, rather than to pass a new law, a new criminal 
law that overlaps, if Congress wishes to do something about a prob- 
lem, to provide block grant funds to local law enforcement to take 
care of the problems. 

Another possible remedy that has been suggested would be to re- 
quire through statute as an element of any Federal prosecution 
that the U.S. Attorney show in each criminal case before a judge 
that there is an element of Federal jurisdiction. I believe my col- 
league on the task force. Professor J ohn Baker, who will testify 
later, will elaborate on this particular point. 

In summary, Mr. Chairman, the expanding coverage of Federal 
criminal law, much of which has been enacted without any dem- 
onstrated or distinctive Federal justification, is moving the Nation 
rapidly towards two broadly overlapping, parallel, and essentially 
redundant sets of criminal prohibitions, each filled with differing 
consequences for the same conduct. Such a system has little to 
commend it and much to condemn it. 

In the important debate about how to curb crime, it is crucial 
that the American justice system not be harmed in the process. 
The Nation has long justifiably relied on a careful distribution of 
powers to the National Government and to State Governments. In 
the end, the ultimate safeguard for maintaining this valued con- 
stitutional system must be the principled recognition by Congress 
of the long-range damage to real crime control and to the Nation's 
structure caused by inappropriate federalization. 

I n the course of these remarks, I have included liberal references 
to the task force report. Again, let me mention that I alone am re- 
sponsible for the totality of the views I have expressed today, and 
the task force report itself is not official policy of the ABA inas- 
much as such policy can only be expressed when approved by the 
Association's Flouse of Delegates. 

Flowever, in closing, Mr. Chairman and Members of the Com- 
mittee, let me state that I believe that these comments and conclu- 
sions, as well as the recommendations, would be helpful to this 
Committee and to the Congress in its consideration of the Federal 
responsibility for crime as well as those areas where the Federal 
Government should not be directly involved. 

Thank you for the opportunity of presenting these views before 
the Committee. I would be happy to respond to any questions as 
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well as both now and in the future provide whatever further infor- 
mation might be of assistance to you in your endeavors. 

Thank you. 

Chairman Thompson. Thank you very much, General Meese. 

J udge Merritt. 

TESTIMONY OF HON. GILBERT S. MERRITT,^ JUDGE, U.S. 

COURT OF APPEALS FOR THE SIXTH CIRCUIT, NASHVILLE, 

TENNESSEE 

J udge Merritt. Mr. Chairman and Members of the Committee, 

I will be fairly brief. I take my text here from the remarks recently 
of Chief] ustice Rehnquist whose view, I think, in this respect rep- 
resents a consensus view in the Federal judiciary, perhaps not 
unanimous but I think a widespread consensus view. And he re- 
cently said, 'The trend to federalize crimes that traditionally have 
been handled in State courts not only is taxing the judiciary's re- 
sources and affecting its budget needs, but it also threatens to 
change entirely the nature of our Federal system." 

When you look at the large historical context, you remember that 
in our mother country there was a time a number of centuries ago 
that there was a lot of local criminal jurisdiction in England. Over 
the course of five, six, or seven centuries, all of that criminal juris- 
diction has now been subsumed in the central courts at West- 
minster. There isn't any longer any local jurisdiction in the country 
from which our legal system arose, our common law system of jus- 
tice. And we have only been at this enterprise here in the United 
States, as we know, for a couple hundred years, but we are pro- 
ceeding apace at a pace about the same as in England. 

I might say that one of the big problems, somewhat unrecog- 
nized, one of the causes of this federalization of crime, is not just 
elected officials reacting to the last crime that has been given 
major publicity in the press. There is among the staff in the De- 
partment of J ustice, among a lot of very good people, a general 
tendency, kind of an instinct to expand its jurisdiction. It is natural 
for governmental bureaucracies to expand or want to expand their 
role and scope. 

Since my time as U.S. Attorn^ more than 30 years ago, I have 
watched the Department of J ustice during that time and since then 
come up with new legislation in the criminal field in response to 
the demand that we cure some local problem. And we have had a 
great number of local crimes federalize in that period of time. 

The answer that the Department of J ustice critics of federaliza- 
tion give when called upon is a variation on a theme, and this is 
kind of the theretical oasis for a continuation of the expansion of 
Federal crimes. And I quote here from a very able man, Roger 
Paul^, Director of the Office of Legislation for many years of the 
Criminal Division in the Department of J ustice, and a man who 
conscientiously promotes this theory. And it is a debatable theory. 
Fie says, 'The scope of Federal criminal jurisdiction is not and 
never has been the proper measure of federalism." That federalism 
is rather maintained by Federal restraint in the exercise of already 
frequently plenary jurisdiction, for example, over drug crimes, rob- 


J-The prepared statement of J udge Merritt appears in the Appendix on page 247. 
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beries, auto thefts, domestic violence, fraud, extortion, etc, along 
with Federal limitations placed by Congress on Federal enforce- 
ment activities. 

Now, under attorneys general for many years of both political 
parties, that position has been one that has been promoted in the 
staff, at least, and frequently by appointed officials in the Depart- 
ment of J ustice as a justification for federalizing new crimes and 
bringing within the scope of the enforcement power of the Depart- 
ment of J ustice new crimes to deal with events that at the time 
seemed justified. 

The truth of it really is that since the Department of j ustice has 
become a major Federal bureaucracy with a substantial staff, be- 
ginning a couple of generations ago, in the 1920's and 1930's, the 
federalization of crime has proceeded apace. It is not just the last 
30 years or since the Second World War. Bank robbery as a sepa- 
rate crime, the Dyer Act, auto thefts across State lines, and many 
other Federal crimes were adopted prior to the Second World War. 
And I think that we overlook one of the major causes of this if we 
don't attribute it at least in part to the rise of a very substantial 
Federal permanent staff which instinctively supports many expan- 
sions of Federal jurisdiction. 

Now, I know the Members of the Committee have observations 
and questions, and I will leave there my own views which I have 
set out. I would say that there is a set of principles for determining 
what should be federalized in the way of crime and what should 
not be federalized. And I think these principles are of long stand- 
ing. As the Chairman mentioned, they go back to the Founding Fa- 
thers. 

And the jurisdiction ought to be, in my view, limited to the fol- 
lowing five areas which I will briefly summarize: One, offenses 
against the United States itself; two, multi-State or international 
criminal activity that is impossible— not just difficult but basically 
beyond that— for a single State or its courts to handle; three, crime 
that involves a matter of overriding Federal interests such as civil 
rights matters; four, widespread corruption at the State and local 
levels; and, finally, crimes of such a magnitude or complexity that 
Federal resources are required, and that would now be mainly 
international-type crime. 

Obviously, the Federal Government has got to get involved in 
Internet crimes across national boundaries, which is rising, and in 
money laundering across national boundaries and in international 
Mafia or international terrorism. With the first thing that should 
be considered is now repealing a lot of laws that are no longer 
needed in this area. 

I think that if this Committee and others in Congress would give 
some thought to the repeal, it would be certainly a controversial 
matter. But the repeal of some of the laws that are now on the 
books and are unused, it would be helpful. 

Thank you, Mr. Chairman. 

Chairman Thompson. Thank you very much. 

Well, I think that every citizen ought to read this ABA Task 
Force report on 'The Federalization of Criminal Law.” As General 
Meese said, it is very much an eclectic group including Mr. Meese, 
of course— just a few names— Susan Estrich, Flowell Fleflin, and 
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you mentioned former Congressman Kastenmeier, Robert Litt, 
J ames F. Neal, a friend of J udge Merritt's and mine from Nash- 
ville, Tennessee, and a prominent lawyer, Don Santarelli. 

And the conclusions that you came to here really are eye-open- 
ing. I think to me, the fact that more than 40 percent of Federal 
criminal laws have been enacted since 1970, and the fact that we 
really don't know how many Federal criminal laws there are. Some 
people use the figure 3,000, but considering the fact that some of 
these statutes are so complicated and convoluted, it is difficult to 
tell just how many provisions there are in some of these statutes 
that have criminal sanctions attached to them, not to mention ad- 
ministrative regulations now. So many of them have criminal sanc- 
tions attached to them. 

It was pointed out over a thousand bills were introduced in the 
105th Congress having to do with criminal law— of course, we will 
talk about juvenile crime a little bit later— many of them having 
to do with juvenile crime even though there is only about 250 or 
so prosecutions of juveniles in the Federal system every year. So 
we are talking about an infinitesimal number here. 

Between 1982 and 1993, the Federal justice system expenditures 
were twice that of State and local expenditures. And, of course, 
much of this deals with matters that are left to the States. And 
then you deal with the results of all of this, and apparently from 
all of this there has been no real significant impact on public safety 
because by the very nature of the Federal system, you can only 
reach a small percentage of the crime involved. Less than 5 percent 
of the prosecutions are Federal prosecutions. 

Many of the new statutes that we pass in response to recent 
events— drive-by shootings, interstate domestic violence— since 
1994 they have been on the books, and I know in 1997 there was 
not one prosecution brought under either one of those statutes. 

So, ironically, it seems— and. General Meese, I will let you ad- 
dress this, if you would— that in this area we are federalizing, but 
it is not enough to do any good in terms of reducing the crime rate, 
really. We would have to have basically a Federal police force in 
order to really do some good in that regard. But it is enough to 
swamp our court system in some respects and violate certain of our 
principles and increasing Federal presence and power. So usually 
there is a trade-off. There is some good for some evil here. I have 
a difficulty in seeing what the good is here in that, as I say, it 
seems like we are not doing enough to really have any effect on the 
problem, and yet in trying to do so, we are creating some really dis- 
advantageous situations. Is that a fair assessment? 

Mr. Meese. Yes, it is, Mr. Chairman. The task force found, for 
example, that it diffuses accountability and responsibility. People 
don't know whether to complain to Congress and their Federal 
Government or to the State legislature and their local law enforce- 
ment agency. 

I might point out in regard to what you said about Federal re- 
sources, there are only approximately 10,000 agents of the FBI, 
about a quarter of the police force of the city of New York alone. 
We have 500,000 State and local law enforcement officers. It seems 
frivolous almost to add to the jurisdiction of the FBI such things 
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as deadbeat dads and some of the other similar crimes that have 
been assigned Federal jurisdiction by Congress over the years. 

Likewise, there are fewer Federal judges in the entire Federal ju- 
diciary than they have in the State of California. And, again, even 
a few cases or a small number of cases can swamp those Federal 
resources. 

But the real problem is it makes the public think that something 
is being done when actually there is really very little impact on 
public safety itself. 

Chairman Thompson. Well, I think maybe the greater problem 
is the fact that it may be swamping our resources. We are dealing 
now daily in the newspaper with the allegations that our most sen- 
sitive nuclear secrets over the past 50 years have been stolen, have 
been subject to espionage in this country. There are allegations 
concerning the nature of the investigation, whether or not it was 
effective. Everyone is in turmoil about it. And we are passing 
things like the Animal Enterprise Terrorism Act, the Odometer 
Tampering Act, and theft of livestock. We have federalized those 
areas now. 

Senator Durbin. Cattle rustlers. 

Chairman Thompson. Cattle rustlers, and guns in schools, a bat- 
tle we had last year, where every State in the Union has already 
got a law in this area. Now we apparently want FBI agents going 
around and monitoring your local school house in every rural dis- 
trict in the country. So we clearly have got our priorities messed 
up in that regard. 

j udge Merritt, with regard to the court system, some say that be- 
cause we don't use these laws that we are passing, the federaliza- 
tion that we are doing now, that it hasn't had that much effect on 
the courts. Can you talk a little bit about the change that has 
taken place in the Federal court system? We all know what it was 
originally designed to do. It was mostly a civil court system. You 
had a Federal question. You had diversity jurisdiction. And some 
say once upon a time you had a fairly leisurely pace. 

What is the situation with the Feaeral court system today? And 
to what extent does this federalization play a part in it? 

j udge Merritt. Well, let me give you some examples. I think 
they represent the general trend that the Chief j ustice mentioned 
in the statement I gave. 

I n my own court, the Sixth Circuit Court of Appeals, I have been 
a member of that court for 22 years, and when I became a judge 
on the Sixth Circuit, we had from 230 to 250 direct criminal ap- 
peals or criminal cases a year, and now we have about a thousand. 
Most of those cases, a majority of those cases are drug-related 
cases. Of course, those cases are ones that are duplicate cases with 
the State Governments, and many of them are just regular run-of- 
the-mill drug cases that could easily be prosecuted in the 

Chairman Thompson. Possession cases? 

j udge Merritt. Distribution and possession cases, firearms 
cases, and they are 

Chairman Thompson. What kind of firearms cases? Is that most- 
ly possession illegally? 

j udge Merritt. Felon in possession of firearms, things that are 
also State crimes. 
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I n our home town of Nashville, where we both served as U.S. At- 
torneys, now I am told about 60 percent of the prosecutions in Fed- 
eral court are drug-related, drugs and firearms cases. Then the rest 
of them are usually 

Chairman Thompson. Do you know how many assistants they 
have in the M iddle District? 

J udge Merritt. They have got about 20 now. When I was U.S. 
Attorney, I had four. 

Chairman Thompson. I was there right after you, I think, and 
we had five, I think, the early 1970's. 

J udge Merritt. But there has been a big increase in Detroit, for 
example, which is part of the Sixth Circuit, from the time I was 
U.S. Attorney. I think it has gone from about 25 to 150 or perhaps 
more now, and a corresponding increase in the size of the staff. 
And most of that has been the result not of prosecuting core crimes 
against the United States itself or against officials of the United 
States or some kind of crime that addresses itself directly to the 
United States as an entity. It is mainly because of the prosecution 
of duplicative State crimes. 

I am not arguing that there should be no Federal laws that are 
in the area where the States have plenary jurisdiction, but they 
should be much more limited than they are. 

Chairman Thompson. But isn't the basic problem that there is 
really no way, philosophically or practically, to increase the number 
of courts and the number of Federal judges to keep up with this? 
I mean, you have got to either start dealing with them faster, 

which, of course, the quality is going to go down 

j udge Merritt. Well, what has happened in our court I think is 
a good example. It has happened to other Federal courts. About 
half of the orally argued cases in our court are criminal cases. That 
used to be 15 percent. The reason is we have maintained the atti- 
tude that before you go to the penitentiary, you at least ought to 

get a opportunity to have a oral argument, have your lawyer 

Chairman Thompson. A disturbing presumption, 
j udge Merritt. Yes, a lot of courts of appeal— some courts of ap- 
peal have just forgotten about or done away with oral argument in 
many criminal cases. We still try to maintain oral argument in 
criminal cases, and that has eaten up our oral argument docket so 
that now we are having telephone oral arguments, for example, in 
the court of appeals in order to keep up with the criminal docket. 
Next week, two judges and I, a panel of three, will hear seven cases 

next Wednesday on the telephone in an effort to 

Chairman Thompson. Flow do you know if the lawyers are stand- 
ing or not? [Laughter.] 
j udge Merritt. We know they are sitting. 

Chairman Thompson. I was not aware of that. Is that a recent- 
are other courts doing that, telephone oral arguments? I have 
never heard of that. 

J udge Merritt. There may be one or two, and there is more of 
this videoconferencing that is going on where the lawyers stay at 
home and sometimes the judges stay at home with a video monitor 
and you try to overcome the expense and the inefficiency of travel 
as a result of that. 
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Chairman Thompson. Let me get in one more question before my 
time runs out here. Generai Meese, you referred to this, our tend- 
ing to want to respond to the tragedies that we are experiencing. 
They come aii too often. Aii of us have a naturai response to want 
to do something, ask questions and so forth, and we in Congress 
are no different, and probabiy more so than most. We have seen 
the discussion, heard the discussion that has come about from the 
recent tragedy out in Coiorado. Peopie are searching for reasons. 
Peopie are trying to come up with soiutions and things of that na- 
ture. Some of them have to do with potentiai iegisiation. Some of 
them to do with cuiturai issues which present different kinds of 
constitutionai questions and probiems. Others have to do with pre- 
ventive iegisiation. Another one has to do with punishment. Others 
have to do with gun controi. 

From your experience and your observation, reiate what we are 
taiking about today, that is, the federaiization of basicaiiy things 
that are ai ready State criminai iaws, preempting— or dupiicating, 
i guess i shouid say, the State criminai justice system. What are 
your thoughts about what we shouid or shouid not do in response 
to that? 

Mr. Meese. Weii, Mr. Chairman, i don't beiievethat there is any 
need whatsoever for any new Federai iaws that wouid arise out of 
the tragic circumstances in Littieton, Coiorado. indeed, one of the 
persons who has done research on this has found that it was not 
a probiem of inadequate iaws. it was the fact that peopie broke 
iaws. And they pointed out the fact that some 19 different iaws 
were on the books that pertained to the vioiations that occurred as 
a part of that tragic circumstance out there. So it is a matter of 
enforcing the iaws we have on the books, not trying to make a iot 
of new ones. 

And certainiy the points you make, deaiing with cuiturai prob- 
iems, deaiing with new preventive techniques, it seems to me that 
the Founders in the Constitution were quite right in saying the 
States shouid be the ones where they have the abiiity to experi- 
ment with different things, and if they don't work, then they can 
change them at the State ievei rather than having a sweeping gen- 
eraiized Federai iaw which wouid appiy to aii 50 States in trying 
to deai with very intricate morai and cuiturai matters which are 
best addressed at that ievei of government ciosest to the peopie. 

Chairman Thompson, it seems to me that there is a generai 
proposition that we are searching for questions right now is a point 
in favor of federai ism and different approaches and different 
venues to these probiems to see what does work. 

Senator Durbin. 

OPENING STATEMENT OF SENATOR DURBIN 

Senator Durbin. Thank you, Mr. Chairman. 

Generai Meese and J udge Merritt, thank you for joining us. i am 
not going to rise to the occasion of the iast question because i have 
different views than the Chairman on such things as whether 
States can adequateiy reguiate the saie of guns over the internet 
or whether the Brady iaws shouid be extended to gun shows, aii 
of which i think may have some bearing on what is happening, not 
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only gun violence in Littleton, Colorado, but across the country. 
But I really want to focus on a much different question. 

I agree, incidentally, with the findings of this report and with the 
Chairman's conclusion that we should encourage all of our col- 
leagues to read it closely because it really puts an amazing per- 
spective on what the Congress views as its role in the results of 
our legislation. But I would like to really look at this issue from 
a different angle than the commission and, frankly, from the testi- 
mony here, focusing less on what goes into the system and more 
on what comes out of the system. And let me tell you exactly where 
I am headed. 

General McCaffrey, our drug czar, testified last year before the 
Senate] udiciary Committee, and I asked him point-blank whether 
the statistics that I had read were accurate, and they were as fol- 
lows: African Americans comprise 12 percent of the population of 
America; they comprise 13 percent of people committing drug-re- 
lated crimes; they comprise 33 percent of all arrests for drug 
crimes, 50 percent of all convictions for drug crimes, and 67 percent 
of all incarcerations for drug crimes in our country. 

I also note here that the sentencing under Federal law and Fed- 
eral Sentencing Guidelines for drug-related crimes, as noted on 
page 30 of the report, is dramatically higher in the Federal courts 
than it is in the State courts. 

There was a survey done by TheTennessean newspaper back in 
1995 which took a look at sentencing across the Federal courts of 
the Nation and came to the conclusion that African Americans 
were more likely to be sentenced to 10 percent longer sentences for 
Federal crimes than whites. 

Now, let me hasten to add that this was not a Tennessee or a 
Southern phenomenon. In fact, the opposite is true. The disparity 
was highest in the Western part of the United States in Federal 
courts. It was next in my area, the Midwest, 12 percent; the North- 
east, 10 percent; and the South, 3 percent. So this is not a South- 
ern Federal court phenomenon. It appears to be a national prob- 
lem, much worse in the West and Midwest than in the South or 
the Northeast. 

The point I am getting to is this: If we are to create more drug 
crimes, as we have, if we are to create sentencing guidelines, and 
if the net result of that is to incarcerate more African Americans, 
disparately larger numbers of African Americans, and to sentence 
them to longer sentences in the Federal court system, what is com- 
ing out of this system is exceptionally perverse. And I would like 
your thoughts on that. 

It is my estimate, at least in 1995— and I am sure the figures 
have changed somewhat— that about 6 percent of the Federal judi- 
ciary were African American, and we find a system now that is un- 
fortunately producing results that are prejudicing at least one 
group in terms of incarceration and sentencing. So as we federalize, 
as we impose more sentencing guidelines, are we going to exacer- 
bate this problem. General Meese? 

Mr. Meese. Well, I would be interested in the source of the sta- 
tistics because most of the surveys I have seen do not show that 
kind of a dichotomy on a racial basis in sentencing generally. 
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Now, it may well be— and particularly in the Federal system— 
that the sentencing guidelines, it must be that there is some— if 
those statistics were correct, that there would be some unusual 
perversion of the sentencing guidelines. Perhaps] udge Merritt has 
had experience in this regard to be able to answer this question, 
but it seems hard for me because the sentencing guidelines were 
designed to regularize sentences without regard to external, non- 
relevant factors, and to concentrate on specific criteria relating to 
the crime rather than to the criminal, particularly the irrelevant 
characteristics that you mentioned. 

So I also would be interested in the source of the statistics in the 
sense that I don't know how they can find that 13 percent of— that 
African Americans compose 13 percent of those who commit drug 
crimes but 33 percent are arrested, since how do you know who is 
committing drug crimes other than by arrests. So the statistics in- 
trinsically have some question as to their validity as to that factor. 

I n terms of the convictions and the incarceration rate, you would 
have to look in much more detail as to the particular offenses 
charged and so on. 

I n the Federal system, most of the drug crimes relate to the dis- 
tribution of drugs, the transportation, illegal importation and that 
sort of thing, the more serious drug crimes. Often possession may 
be the actual charge, but that is not what the person has done. It 
is what they are able to prove in a particular instance. But obvi- 
ously any racial basis, as I say, based on irrelevant characteristics 
should not be a factor in either arrests or convictions or punish- 
ment. And so it would be interesting to delve behind those statis- 
tics if they are, in fact, true. 

Senator Durbin. Thank you. J udge Merritt. 

J udge Merritt. Well, let me say about the sentencing guide- 
lines— and this is, I am sure, a voice in the wilderness. I have said 
many times the worst thing that ever happened to the Federal 
courts was the sentencing guidelines. And the result of the sen- 
tencing guidelines has been sentences which are much harsher now 
than ever. And the drug war has been a part of that situation, and 
the theory of the sentencing guidelines no longer has anything to 
do with rehabilitation. It is altogether— the theory of it is deter- 
rence, mainly, and to some extent vindictiveness or retribution. 

So the sentencing guidelines themselves are extremely harsh. 
The Federal judges have supposedly considerably reduced discre- 
tion in sentencing than previously. 

Now, on the question of disparate treatment of African Ameri- 
cans, I read the series in The Tennessean, because that is the news- 
paper that I read, and discussed the problem with some of the peo- 
ple over there, and in my view, it could be true but the statistical 
basis for it was somewhat flawed. For example, it didn't take into 
account the criminal history situation entirely of the people being 
sentenced. 

At the same time, however, I am not sure that it is wrong. It is 
just that you can't tell whether it is right or wrong. And they did 
a conscientious job, and it is worth raising the issue, certainly. 

But the sentencing guidelines themselves are a major problem 
for the Federal courts. One of the reasons they are sucn a problem 
for our court is the number of appeals has grown tremendously. 



72 


Everybcxdy appeals the sentence, and this is a major problem for 
us. Our resources are— we are struggling to keep up. One reason 
is the sentencing guidelines. 

Senator Durbin. I will make just two observations, Mr. Chair- 
man, before ending my questioning, and that is. Congress is at 
fault here as well, and I would confess to be part of that problem 
as part of Congress. For example, the disparity between sentences 
for crack cocaine as opposed to pot or cocaine is going to have an 
impact more on certain groups in our society, namely, African 
Americans. 

The last point I will make is that I have a genuine concern about 
the integrity of our judicial system and the respect which we have 
to have for it if it is to succeed and if that respect is not— if we 
do not strive to make that respect universal, I am afraid that it 
will be very difficult for those who are charged with enforcing the 
law to do their job. 

Thank you, Mr. Chairman. 

Chairman Thompson. Thank you very much. Senator Voinovich. 

OPENING STATEMENT OF SENATOR VOINOVICH 

Senator Voinovich. Well, first of all, I would like to congratulate 
the Chairman for following up our hearings on federalism with this 
particular subject of federalizing crime. I have been concerned a 
long time about Federal preemption of State law and local law, and 
I am hoping that perhaps with some legislation here we can cause 
our staff to look at whether or not various laws that Congress is 
considering preempt State and local laws and perhaps have a pre- 
sumption that says that they don't. 

But I hadn't thought about the federalization of crime until you 
raised it at this hearing, and it gets back to a pet peeve I have had 
for years, and that is that all the polls always show crime is an 
issue, and a dime will get you a dollar that most of the laws on 
the Federal books today are a result of those polls that said some- 
body has got to have something on their record to show they have 
cracked down on crime and they can go back and campaign on it 
or do a 30-second commercial. 

I think, Mr. Chairman, that these five recommendations of j udge 
Merritt are very good and that perhaps we ought to have these as 
guidelines before we pass any more Federal legislation in the area 
of crime, and that we should highlight that of all this legislation 
that is passed, very little is enforce. It is all form and no sub- 
stance that has led to public cynicism and we ought to do more 
about that. And I think most people also, Mr. Chairman, look at 
dealing with crime and that their logic tells them it is a State and 
local matter. 

The other thing that it is a commentary on is the fact that today 
in our society, instead of really looking at the problem with the 
right perspective, we are all interested in the silver bullet. It's the 
easiest thing. That's the problem. We had the Littleton thing; let's 
pass a couple laws and everything is going to be fine, and then we 
go off and do something else, instead of taking the time to look at 
what the real problem is. 

I will give you an example of it. Two years ago, or 3 years ago. 
Professor J ohn Dilulio over at Princeton was talking about the up- 
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coming predator generation, that our demographics show that we 
are going to have a lot more younger people in this country, and 
as that goes up we are going to have some real problems in the 
year 2010, 2015. So I had called a juvenile crime summit in Ohio 
in 1997, and it was very interesting that many of the people who 
were proposing we need tougher laws on crimes and longer sen- 
tences and more boot camps and all the rest of it, that the real ex- 
perts said that the real problem dealt with other things. And it re- 
minded me initially of something that the man who ran our prison 
system in Ohio once said when we were talking about how to re- 
duce the population in Ohio's prisons, and he said "Head Start," 
that we have got to get people early on in their lives and make a 
difference. 

It is interesting. Professor Dilulio said the big problem today is 
that people are growing up in moral poverty, which he describes as 
"the poverty of being without loving, capable, responsible adults 
who teach you right from wrong." And I think that this whole tend- 
ency to pass a law and assume that the problem is taken care of 
is a cop-out and that we need to be a lot more thoughtful in some 
of these areas where we think that we are going to be making a 
difference. 

Mr. Chairman, one of the things you are going to be hearing 
from me is that I am going to be promoting more activity on the 
Federal level in reordering priorities to deal with the prenatal-to- 
three area, which all of the experts say is probably the most impor- 
tant area in the development of a child, which we completely ne- 
glect. 

The point I am making is that we need to spend a lot more 
money early on making a difference in the lives of the people in 
our society instead of dealing with the problem later on. And in 
Ohio, in terms of the Federal crimes, Mr. Chairman, the Federal 
prosecutors usually tell the State guys, you handle it, we haven't 
got time for it, besides that you have got the jails and we haven't 
got the jails. I mean, there is a lot of that going on at the local 
level. 

I think probably the most positive thing from my observations 
over the years— and I would be interested in. General Meese, your 
observation— is the coordination in terms of enforcement between 
local and Federal officials. I experienced as mayor of Cleveland sev- 
eral instances where there was no coordination, and everybody was 
off doing their thing, DBA, FBI, Treasury, and local prosecutor, 
local police. If we really are interested in making a difference in 
terms of crime in this country, more emphasis ought to be placed 
on coordinating the activities of the various law enforcement offi- 
cers so that they can work together to really make a difference. I 
would be interested in your comment on that. 

Mr. Meese. Well, thank you. Senator, and you are absolutely 
right; it is the coordination between the various law enforcement 
agencies at all levels of government. Your own experience in a 
sense parallels my own. We have both served at both the local. 
State, and now Federal Government in your case, and mine when 
I was Attorney General. 

One of the principal objectives during the time that I served in 
the Department of j ustice was to advance that kind of coordina- 
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tion. We organized the Law Enforcement Coordinating Councils in 
each Federal district, bringing together local chiefs of police, sher- 
iffs, and State officials of the State Department of J ustice, along 
with our U.S. Attorneys and the various heads of the DEA, FBI, 
Marshals Service, and the other Federal law enforcement agencies. 
And this has gone a long way. 

In the drug field, for example, the Drug Enforcement and Orga- 
nized Crime Task Forces, I think this is a very important aspect. 
I n many cases, we don't need additional resources. We need the re- 
sources we have working together more effectively and also allo- 
cating the responsibility according to what they do best. And one 
of the things that the proliferation of Federal laws that duplicate 
State laws does, it destroys that kind of allocation of responsibility 
as well as hampers coordination if they are all fishing in the same 
ponds. 

Senator Voinovich. Mr. Chairman, do I have time? 

Chairman Thompson. Yes. 

Senator Voinovich. Does the ABA comment about legislation 
that is being proposed? 

Mr. Meese. I believe that the ABA may. The task force operated 
separately from the legislative advocacy branch of the ABA. I don't 
know whether they do or do not comment on specific pieces of legis- 
lation. But I know the task force would hope that when they do 
consider— and the ABA has a process whereby they take positions 
only after they have been adopted by the Flouse of Delegates. But 
we certainly will urge on the Flouse of Delegates, which meets only 
infr^uently during the year, that our report on the federalization 
of crime be one of the criteria they use in determining the ABA po- 
sition on specific legislation. 

Senator Voinovich. Well, I would suggest that they give it seri- 
ous consideration. I think that if you had a task force that used cri- 
teria, perhaps what J udge Merritt suggested, and then you had 
some criteria in terms of when it was appropriate, and that they 
would make it a point that when some of this stuff is being consid- 
ered here that they come in and say it is not needed, it is duplica- 
tive, it is not going to help things, that would go a long way to re- 
duce some of these bills that are being introduced here because the 
people introducing them would know that there is going to be 
somebody that is going to comment about whether ind^ they are 
really ne^ed. 

Mr. Meese. I think that is an excellent suggestion, and, inciden- 
tally, the criteria that J udge Merritt has proposed is substantially 
included in the report itself, as well, as the basis on which Federal 
legislation is necessary. So I will certainly pass that on to the ap- 
propriate officials within the ABA. 

Chairman Thompson. What we have run up against is the 
marrying together between those who seem to always look for a 
Federal solution. Senator, along with those who want to be tough 
on crime, and they get together and form a heavy majority. And 
those who are out there saying, hey, wait a minute, there is abso- 
lutely no indication that it is going to do any good, every State in 
the Union already prohibits this activity. I think last time that 
came up on the guns-in-school legislation, we got 21 votes, some- 
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thing like that, for that proposition. So I am glad you are here now, 
so maybe that is 22. 

Senator Voinovich. Mr. Chairman, I would also like to say one 
other thing, that we need to do a little better job talking about the 
things that work. For example, our State I think is the only State 
in the country where the number of people in our juvenile facilities 
has been reduced because several years ago we went to a program 
called Reclaim Ohio, where we are allowing our judiciary, the juve- 
nile judges on the local level, to find alternative places for these 
youngsters rather than sentencing them to State facilities. And 
that took a little money because in the old days, their only alter- 
native was to send them to the State because the State will pay 
for it. Now what we say to them is if you keep them in the local 
area, we will give you $75 a day. In other words, they are looking 
at these youngsters and saying they have mental problems, they 
have drug problems, but there is a different approach to dealing 
with this. It is not crack down, throw them in jail, and they are 
going to be better. 

Our statistics show that boot camps, for example, don't work. We 
have found that boot camps for juveniles really do not help but 
hurt. I just think that more publicity, more best practices being 
shared about what really does make a difference needs to be em- 
phasized rather than the silver bullet that so many people would 
like to advertise and then, as I say, go off and do something else. 

Chairman Thompson. Senator, you are pointing out something 
that I think is very important, and while I have still got you here, 
I would like to address just maybe one further question to you, 
again, if you please. That is, in response, again, to the current situ- 
ation that we have, one of the things that we are considering is the 
Violent Repeat j uvenile Offenders Act. I don't know if you have 
had a chance to look at that. And since this juvenile crime legisla- 
tion has been pending— I was on the j udiciary Committee until re- 
cently, and my concern has been just what you were talking about. 
Everybody has got their own idea as to what is a great program. 
And we sit up here in Washington and decide what makes sense 
to us. We find out later that either it doesn't do any good, maybe 
it does a little good, maybe it does harm, but we decide. And then 
we encourage the States to do what we decide that they ought to 
do in response to this problem. 

My feeling has always been that as far as a Federal role is con- 
cerned, one of the things that the Federal Government does better 
than anyone else, I think, is probably research and development 
and evaluation. And perhaps maybe we ought to acknowledge our 
ignorance in these areas and spend a little more time just doing 
basic evaluation in Washington, making that information available 
throughout the States, be a clearinghouse for information, pro- 
grams that are being tried all across the country, what works, what 
doesn't work, and then let States make their own determination as 
to what they want to do. 

I would like your thoughts on this bill. General Meese. I think 
the staff indicated that I was going to ask you a question about it. 
It is complicated. It has many provisions in it, some of which I 
think are much better than they were. I think there is still some 
expansion of— we are still into this juvenile gang business. We get 
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the camel's nose under the tent— juvenile gangs, and then people 
who help juvenile gangs, then people who help people who help ju- 
venile gangs, and we keep going in that direction. And then there 
are a lot of grants, $450 million for the juvenile accountability 
block grant. That is for buildings and prosecutors and things like 
that, as I understand it; $75 million for juvenile criminal history 
upgrades; $200 million for challenge grants, that is more in the 
preventive area, as I understand it; $200 million for prevention 
grants; $40 million for National Instituteof j uvenile Crime Control 
and Prevention, of which $20 million would go to evaluation and 
research; $20 million for gang programs; $20 million for demonstra- 
tion programs; and $15 million for mentoring programs. 

With regard to the juvenile accountability block grant, to be eligi- 
ble for the grants. States must make assurances it will establish, 
first, a system of graduated sanctions because States don't have 
enough sense to realize that you ought to have graduated sanc- 
tions. We need to tell them that. We will give them the money if 
they will follow our wisdom because we have got those answers up 
here. 

Second, drug testing for juvenile offenders, I think we could all 
agree that is a good thing in general. 

Third, a system to recognize the rights and needs of the victims 
of juvenile crime. It is a good thing, but three things, three prior- 
ities of a million priorities that you could choose from. 

What about all of this? I know you don't have time to address 
all the details. Is this a right approach? Is it 50 percent right? 
Should we start all over again in the way we are looking at the 
problem here? 

Mr. Meese. Well, Senator, Mr. Chairman, my own view is that 
whether this bill passes or doesn't pass will have zero effect on vio- 
lent crime or juvenile crime in the United States. It is the local offi- 
cials, it is the local resources that are going to have the impact on 
this. There are some valuable things in the bill, namely, it elimi- 
nates a lot of programs that the F^eral Government is presently 
engaged in which have been found to be useless or redundant or 
unnecessary. I think, quite frankly, we have plenty of money now 
going out of the Federal Government to the States in the juvenile 
field. I would get all of that money together, divide it by population 
and on a population or some other similar fair basis give it to the 
States in block grants and let them decide how best to use it. 

Some of the provisions in the bill are pernicious in that it ex- 
tends the federalization of crime, particularly those that relate to 
the firearms provision and the criminal gang provision, makes sub- 
stantive offenses on the basis of Federal law, which is already cov- 
ered or can be covered by the States if they so desire and see it 
is important. 

So, as I say, if this bill did not pass, it would not have any detri- 
mental effect on the enforcement of criminal law in the States. If 
it does pass, it is not going to have any real beneficial effect. I 
would think that, again, the best thing that the Federal Govern- 
ment could do is take the money already going to the States for a 
whole variety of these programs, give it to them in block grants 
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Chairman Thompson. Practically every department of govern- 
ment has juvenile crime prevention money. The Department of Ag- 
riculture, we found out, has some. 

Mr. Meese. My understanding is that there are some 300 dif- 
ferent programs scattered among the various agencies of the Fed- 
eral Government. 

Chairman Thompson. J udge Merritt, with regard to the judici- 
ary, I noticed in the ABA report they said from 1980 to 1994 the 
number of Federal prosecutors increased 125 percent, and the num- 
ber of Federal judges, both district and appellate, increased 17 per- 
cent. So you are being outgunned there in terms of 

j udge Merritt. Well, we just have to hire staff. The problem in 
the F^eral courts is not only the rise in cases, but something has 
to give when that occurs, and what concerns me is that the delib- 
erative process itself may be undermined. The Supreme Court can 
limit its jurisdiction to a certain number of cases a year. The Fed- 
eral district courts and courts of appeal can't do so. So shortcuts 
then become necessary, and any shortcut reduces the amount of 
time a judge has for deliberation and reflection. 

I might say on the subject, there is something to be said for Fed- 
eral action in a symbolic sense; that is, the political arm of the gov- 
ernment, the Congress of the United States, sees a problem and 
they want to act in order to express the will of their constituents. 
There is, it seems to me, better and worse ways to do that. 

The worst way to do it is to permanently federalize the criminal 
area. The least worst way may be through appropriations of some 
kind because that is an annual year-to-year process, not perma- 
nent, and it may waste some money, but it doesn't undermine the 
fabric of a federalist society. So when symbolic action becomes nec- 
essary through the political process, for example, in response to 
Littleton and other similar events, there is something to be said for 
symbolic action, but little to be said for federalizing the matter as 
a matter of crime, and much to be said for seeing if there is some 
experimental program that may require some appropriations which 
can be easily ended from year to year. 

Chairman Thompson. And perhaps more in terms of evaluation 
of programs that are 

j udge Merritt. And research. I think there are a lot of things 
the Federal Government can do to assist State and local law en- 
forcement. For example, electronic surveillance is assisting State 
and local governments where necessary in serious crimes. In that 
respect that is one example. 

There is a lot of aid that can be given which doesn't entail or re- 
quire the creating of Federal crime or bringing some case in Fed- 
eral court by a F^eral prosecutor. 

Chairman Thompson. That is an extremely helpful and insight- 
ful analysis, I think. 

Let me ask just two more things. On your five criteria that we 
are talking about, you said something that was interesting to me. 
With r^ard to the interstate-international aspect of it, you said 
something that is difficult, almost impossible to do otherwise. It is 
an interstate— it seems to me that the state of the law is— well, not 
the law but the state of Congress is that if we can remotely attach 
anything to interstate commerce, it is not a question of whether it 
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is wise or not, we just go ahead, if we can remotely— or even allege, 
just allege, we don't even have to show that there is some connec- 
tion. I take it that then we go ahead and pass laws in that area 
and say, well, it affects interstate commerce. And, of course, I guess 
in one sense or another, everything affects interstate commerce. 
And up until fairly recently, anyway, the Supreme Court has kind 
of gone in that direction. 

I take it that you feel that there not only should be some nexus 
but there should be some very strong nexus to interstate commerce 
before we federalize in that area. 

j udge Merritt. Yes, and one of the reasons is because the way 
the prosecutorial system works inside the Department of j ustice is 
very decentralized; that is, the U.S. Attorneys pretty much have 
discretion to bring what cases they want to. There are few areas 
where they are limited and have to get the permission of the 
Criminal Division of the Department of j ustice, for example, in 
areas like local corruption. But in the main, in the great broad 
sweep of these duplicative crimes, it is left to the discretion of the 
local prosecutor. The local prosecutor can bring, as they frequently 
do and as we see every day, a case that is no different from the 
case that would be brought in a local police court of the local juris- 
diction. It depends on prosecutorial discretion and selection, and 
there is not much control of that through the Department of j us- 
tice, and there is, in fact, a tension between the local— as you may 
remember, a tension between the department oftentimes and the 
local prosecutor, a "don't tread on me" sort of attitude. And a lot 
of cases are brought as a result of that. 

Chairman Thompson. One final thing. You mentioned in your 
statement that much of your docket now is drug cases, illegal pos- 
session of firearms cases, and that it was having minimal effect on 
the distribution of drugs and illegal firearms. You said most of your 
cases, or a good many of them, anyway, are possession cases. 

Is one of the places we are missing the boat as far as drugs and 
firearms are concerned is that we are not drawing a proper distinc- 
tion between possession on the one hand and perhaps interstate 
transportation on the other hand, that perhaps if it is an interstate 
transportation case, those are traditionally Federal kinds of cases 
and activities? But on the other hand, if it is mere possession of 
drugs or firearms that are otherwise prohibited by local law, that 
that is not something that needs to be federalized? 

j udge Merritt. Let me give you an example. It depends on what 
you mean by interstate transportation or how much i nterstate com- 
merce you want to say is a prerequisite. 

In Memphis, for example— and this is true in a lot of cities that 
are near the border of the State. In Memphis, there are a lot of 
cases where the local police officer will make a case, he will stop 
or she will stop an automobile that is coming across from Arkansas 
or Mississippi or somewhere, and the law is that you can stop for 
any reason and then search for drugs, and the reason for the stop 
is somewhat of a pretext. So the police officer stops an automobile, 
they find some drugs, and the case is then brought in the Federal 
court. It may be 10 grams of crack cocaine or cocaine base or what- 
ever. But the car came across the State line 
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Chairman Thompson. So what you are saying is that even in 
some so-caiied interstate cases, it shouid not befederaiized? 

J udge Merritt. Yes. i mean, it is a big country now. i think 
that— and a iot of State iines— we don't ne^ to prosecute aii those 
cases in the Federai court. 

i think the Federai Government, the Federai iaw enforcement es- 
tabiishment wouid be much— and the Congress— wou id be much 
better off if just as a matter of priority it iooked at the inter- 
nationai criminai area, which i think is affecting the country now 
substantiaiiy, because this is an area that State Governments can't 
reaiiy deai with. The Nationai Government has to deai with that, 
and crimes in that respect are crimes against the Nation and fail 
clearly within our jurisdiction over foreign policy. 

So I think that there should be a de-emphasis on these local do- 
mestic situations and an emphasis on 

Chairman Thompson. The original purposes of the Federal court 
system. 

j udge Merritt. Right. 

Chairman Thompson. At a time when we have increasing prob- 
lems— you mentioned the international aspect of drugs. Practically 
all illegal drugs come in from a foreign country. 

j udge Merritt. Well, that is true, and then we have gangs. I 
mean, I have heard a lot and read in the paper of gangs from dif- 
ferent countries— the Russian Mafia is coming into the United 
States. Well, it is hard for State and local people to deal with that 
kind of problem, and Nigeria, other places. 

Chairman Thompson. The point being that we have got— I men- 
tioned the espionage case. We have got serious Federal, national 
problems that require serious Federal resources. And, we are talk- 
ing about animal hijacking and having FBI agents go out to coun- 
try schools, presumably to check on kids. We are going the wrong 
direction there. 

I have kept you much too long. I appreciate it. General Meese, 
do you have any parting comments? 

Mr. Meese. j ust that I would strongly support the Chairman's 
comments on research and evaluation. One of the things is that 
there is very little evaluation of most of these programs, and rather 
than end programs that are not effective, we add new programs 
without looking at those that are already on the books. So I sup- 
port your comments on research and evaluation, which needs to be 
done on a national scale, and which outfits like the National Insti- 
tute of j ustice. Bureau of j ustice Statistics, and others can be very 
effective as a nationwide support for local law enforcement. 

Chairman Thompson. Thank you very much, gentlemen. That is 
extremely helpful. 

I would like to ask our second and final panel to come forward, 
please. Our first witness will be the FI on. j ohn Dorso, the Majority 
Leader of the North Dakota Flouse of Representatives, who is testi- 
fying on behalf of the National Conference of State Legislatures. 

Fie will be followed by Gerald Lefcourt, immediate past president 
and legislative committee chair of National Association of Criminal 
Defense Lawyers. 
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Our final witness today will be Professor J ohn Baker, J r., the 
Dale E. Bennett Professor of Law, Louisiana State University Law 
School. 

Gentlemen, welcome. Representative Dorso, would you like to 
begin, please? 

TESTIMONY OF HON. JOHN M. DORSO.^ MAJORITY LEADER, 

NORTH DAKOTA HOUSE OF REPRESENTATIVES, ON BEHALF 

OF THE NATIONAL CONFERENCE OF STATE LEGISLATURES 

Mr. Dorso. Thank you. Good morning, Mr. Chairman. As you 
said, my name is J ohn Dorso. I am the Majority Leader of the 
North Dakota House of Representatives, and I also serve as chair- 
man of the Law and J ustice Committee of the National Conference 
of State Legislatures. Today I am testifying on behalf of NCSL and, 

I believe, all State legislators. 

First of all, let me thank you for your kind reception of the 
present president of NCSL, Speaker Dan Blue, yesterday. I under- 
stand that went very well. We appreciate that. 

I want to thank you for holding these hearings on the issues of 
federalism and preemption because I think that they are very seri- 
ous issues. As State legislators, we face what you do every time we 
go into session. It seems that we in North Dakota are dealing with 
some more mandates or preemptions that come down from Con- 
gress, and it is very troublesome to us that we have to deal with 
those issues because NCSL's touchstone and my touchstone is, of 
course, the Tenth Amendment and what is supposed to be reserved 
to the States. And, of course, the police power is one of those that 
we believe is one of our prerogatives. 

Today, as I was listening here, so much of what was said is what 
I was going to say that I am going to skip my prepared remarks. 
As a legislator for 15 years, I guess I don't like to listen to the 
same things said twice, and I am sure that your Committee has the 
same opinion. And I certainly don't like to have people read to me, 
so I am going to skip that. 

Chairman Thompson. I am used to it. 

Mr. Dorso. You are used to it? 

Chairman Thompson. In retribution, I read to other people. 
[Laughter.] 

Mr. Dorso. Well, I 'll try not to. 

I think somethings have been said today. I totally agree with Ed 
Meese and the judge. North Dakota, being a small State, I have the 
ability to visit with our Federal judges. Pat Conmy, who sits in Bis- 
marck, was a former l^islator. Rodney Webb, who sits in Fargo, 
was active in party politics before becoming a judge. And the F^- 
eral prosecutor, U.S. Attorney j ohn Schneider, was the minority 
leader before becoming the U.S. Attorney. So I have a close per- 
sonal relationship with most of those folKS, and I have an oppor- 
tunity to visit with them about the federalization of criminal 
issues. And much of what is said today is the same thing they are 
telling me from their perspective, Mr. Chairman. 

The problems that were pointed out here I think are real. There 
is confusion as to jurisdiction, and that happens a lot, and espe- 


iJhe prepared statement of M r. Dorso appears in the Appendix on page 251. 
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dally In North Dakota, because we may not have a unique cir- 
cumstance, but one that Western States suffer, and that Is the In- 
dian reservations and the Native American problem, and who has 
jurisdiction and the resources to deal with those problems. 

As an example of that, I will give you the methamphetamlne 
problem. That Is starting to centralize Itself on the Indian reserva- 
tions because those that perpetrate that crime find It Is easier to 
do It there than In other parts of our State because of the confusion 
over jurisdiction, whether you are a member of the tribe or whether 
you are not a member of the tribe, and the jurisdictional problems. 
And 1 think there are a lot of resources being wasted, and 1 think 
the judges and the U.S. Attorney would agree with that statement. 

Many times we are chasing the same thing to get to a result, and 
a lot of resources are wasted where really the State could have 
done It just fine on Its own, and the Federal Government could 
have been taking care of some other cases and what I believe Is 
your responsibility, and those resources would be better spent on 
those types of cases. 

Now, you mentioned the ABA report, and 1 have had an oppor- 
tunity to read that, and certainly I agree with the statistics and 
the conclusions. 

One of the things that I looked at In that report and 1 said, real- 
ly, why does this happen? I mean, what Is the root cause of this 
happening? And 1 think you have Identified that, Mr. Chairman, as 
I think a lot of It Is politics— and both of us— obviously, you are a 
U.S. Senator, but I have served In the North Dakota House of Rep- 
resentatives, see It. A lot of It Is populist party politics. And It Is 
too bad, but that Is real. Any legislative session I am In, there will 
either be criminal law and/or even civil law that Is Introduced by 
special Interest groups that seem to come as a reaction to events 
that have happened— we only meet every 2 years, but In the In- 
terim— and then It Is very difficult sometimes to say no to passing 
a new law because It looks good. It sounds logical, but really It 
should be left. In your case, to us as the States and. In our case. 
It should be left to the local political subdivisions. And that Is dif- 
ficult to do. 1 understand that. But It Is something that I think we 
have to be very careful of, and 1 think sometimes In Congress that 
hasn't happened. 

So I think there are a number of reasons why It has happened. 
One Is the populist politics. The other one Is the bureaucracy that 
was mentioned earlier. We all know bureaucracy In State Govern- 
ments, just like bureaucracy In the Federal Government, they will 
feather their nest, they will grow, unless somebody reins them In. 
And that I believe Is our job as a member of Congress or as a legis- 
lator, to rein In the size of the bureaucracy and Its tendency to 
overreach Its original mission. 

Then I think there Is another thing here, and that Is that you 
pass It because you can. And that maybe sounds a little bit trite, 
but, that Is a fact. You can, just as sometimes we can. And unless 
we put some type of restraints upon ourselves. It will continue to 
happen. 

1 bring up the context of federalism In general, not just In crimi- 
nal Issues. Unless there Is, as was discussed here earlier by the 
earlier panelists, some way for you folks to draw a line In the sand 
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to say that you are not going beyond that, which means outside re- 
view by CBO or whoever— I have no idea whhere would be the 
most appropriate place to put that responsibility— to say to you 
this is where we have drawn the line in the sand. Now, if you 
choose to go beyond that, that is a decision you can make, but, still, 
you have gone beyond the line in the sand. And I think that is im- 

E ortant. We have tried to do that in the North Dakota Legislature 
y putting certain procedures into our rules so that when we start 
trodding on the local political subdivisions, they come in and they 
can raise a lot of hell with us. And then that tells us we should 
back off. And I think that there is something that needs to be done 
in that regard, and I heard that it was discussed earlier. 

I think that there are a number of areas that the Federal Gov- 
ernment needs to help us in, and I heard that discussed and I 
agree with that. I also do not subscribe to the theory that all Fed- 
eral criminal law is bad, because I certainly think that when it 
comes to organized crime and dealing with the Cali cartel on drugs 
and stuff, we are not capable of dealing with those types of things 
at the State level. I think certainly we can be cooperative in those 
efforts with our local law enforcement officials and State law en- 
forcement officials, but in general, when it comes to international 
and organized crime to the level of interstate trafficking, etc., we 
are not capable of dealing with that. I think that the Federal Gov- 
ernment has a l^itimate role. But I think there needs to be that 
line drawn, and it needs to be clear, and it also needs to be clear 
as to what is our responsibility at the State level when we are deal- 
ing with those issues. 

So, with that, Mr. Chairman, I would rather spend some time an- 
swering questions later, but those are my feelings on this issue, 
and I certainly appreciate these hearings, and I hope that some- 
thing can come of it. 

Chairman Thompson. Thank you very much. I appreciate your 
being here. 

It has been a long time, M r. Lefcourt. Good to have you here. 

TESTIMONY OF GERALD B. LEFCOURT,^ IMMEDIATE PAST 
PRESIDENT AND CHAIR, LEGISLATIVE COMMITTEE, NA- 
TIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS 

Mr. Lefcourt. It has been. 

Chairman Thompson. I used to pay good money to hear Mr. 
Lefcourt lecture and learn about the law. Now I don't have to pay, 
but I am still learning. 

Mr. Lefcourt. I remember those days, and I remember your 
counselorship on the Watergate Committee, and I really remember 
it with a lot of fondness and respect. 

Chairman Thompson. Well, I appreciate that very much. 

Mr. Lefcourt. Mr. Chairman, I, too, am not going to read to 
you, but we all have our favorite sort of sound-bite stories, and 
really this hearing could be sound bite or sound policy, a look at 
the overfederalization of criminal law. 

One of my favorites, it is a scary one, and I think you will appre- 
ciate that knowing your background in the criminal law. After the 


J-The prepared statement of M r. Lefcourt appears in the Appendix on page 260. 
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Atlanta Olympic bombings, needless to say, a shocking, frightening, 
terrifying event, the administration, before anybody knew what 
really happened, proposed the most sweeping undertaking of wire- 
tapping that there had ever been in this Nation. As you know, our 
wiretap laws, both State and Federal, require applications to 
courts. Those courts uniformly grant them. I think there has been 
only three in the last 15 years that have been turned down. But, 
nevertheless, without knowing the cause, the reason, or what have 
you, in order to act as if something is being done, sweeping wiretap 
legislation was proposed. And it took Herculean efforts by literally 
dozens of groups across a broad political spectrum, from the Na- 
tional Rifle Association to the National Association of Criminal De- 
fense Lawyers and the American Civil Liberties Union, and many 
groups all over the lot to try to derail that legislation. 

And this is just the kind of thing that scares everybody, and I 
think what every speaker here today and yesterday has been talk- 
ing about: An overreaction, the feeling that something has to be 
done, some legislation has to be passed, and to hell with the con- 
sequences. And this is the real concern. We have submitted, Mr. 
Chairman, an article by three of us, and this is kind of an unusual 
and absolutely very creative alliance that was formed 2 years ago 
by myself as president of the National Association of Criminal De- 
fense Lawyers; William Murphy, the president of the National As- 
sociation of District Attorneys; and Ron Goldstock, the then-Chair 
of the ABA Criminal J ustice Section, which sponsored the Meese 
report. 

We began to think about these issues and the principal concerns 
that we had with this type of reaction to highly publicized events, 
and you could think of many in your own mind during the last 
Presidential election. And it doesn't matter what party, and we are 
not looking for a particular result. We are looking for a process. 

During the last election, one of the candidates said the President 
of the United States should be behind victims. Who could argue 
with such a proposition? And the other candidate said, well, I am 
going to one up you. I am going to propose a constitutional amend- 
ment, the victims rights amendment, and I have read what you. 
Your Honor, Mr. Chairman, have written on the subject and 
couldn't agree with you more. And this is the product of the polit- 
ical fray. But, lo and behold, we are becoming dangerously close to 
actually passing a constitutional amendment where, clearly, stat- 
utes should be tried first, as everyone says, and are being tri^ and 
tried through the States, and working quite well. 

We have on our docket a constitutional amendment that could 
alter our entire adversarial system in the name of sound bites, 
with all due respect, because it doesn't matter which political party 
proposed it. The fact of the matter is such sweeping proposals could 
have disastrous effects on our constitutional system. 

And so the three of us, thinking about things that we agree on, 
have written a series of articles. The most recent one is my testi- 
mony today, which, as I speak, appears in the National Association 
of District Attorn^s magazine, the Ddfense Lawyers magazine, and 
the ASA Criminal J ustice Section magazine. What it does is, put- 
ting all of our talk over the last few days into a concrete piece of 
legislation which with standing rules from both Houses could result 
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in a mechanism that could at least some way protect us from 
swe^ing proposals which have very little actual good effect and po- 
tential disastrous effect, like the ones we have been speaking 
about. 

This concrete proposal draws on a statute which is already in ef- 
fect, and that statute requires the J udicial Branch and Executive 
Branch of government to come in with a prison impact statement 
with their proposals of new legislation. 

You didn't hear me say "congressional" proposals. It is only the 
J udicial Branch and Executive Branch. 

Well, this statute, 18 U.S.C. 1047, could easily be expanded— and 
that is our proposal— to be a two-fold statute, to have two inquiries: 
A Federal assessment and it actually picks up on what J udge Mer- 
ritt was talking about in the five criteria because those five criteria 
come from the long-range plan of the J udicial Conference. His five 
criteria are that five criteria, and we adopt it because it is a rea- 
sonable look at what the Feds, so to speak, should be involved in. 
And so it has a two-part component, this statute: A Federal assess- 
ment using that five criteria, and then a cost/benefit analysis, 
using agencies like the Attorney General, the General Accounting 
Office, but also drawing on States' attorney generals and local, and 
to see how this proposed legislation, whatever it be, might affect 
the prosecutorial, judicial, defense functions of State and local gov- 
ernments. 

You talk about the juvenile legislation. I guess Attorney General 
Meese did not know, but the American Bar Association has taken 
a position against S. 254, as it did against S. 10, which was the 
predecessor last session. And that is exactly the type of legislation 
that would benefit by the type of study the statute that we propose 
in that article would undergo. And one would take a look at it in 
terms of the Federal assessment criteria and also the cost/benefit 
analysis. 

If you look at the Federal assessment criteria of the juvenile jus- 
tice legislation, for example, I mean, the notion that you could have 
children in the United States district court whose feet can't reach 
the floor from the chair they are sitting on being brought to trial 
as they would under that Federal legislation at the unreviewable 
discretion of an Assistant U.S. Attorney— the judge would have no 
role— and that that child could then be housed, if you will, with 
adults where we know from statistics that they are 7.7 times more 
likely to commit suicide when housed with adults, and that we 
have this whole Federal bureaucracy involving juvenile justice. 

I think if you looked at that statute, using the Federal assess- 
ment criteria suggested by the j udicial Conference and mentioned 
by j udge Merritt here, and you looked at the cost/benefit analysis 
of that statute, and there was some real study that the statute that 
we propose envisions, I don't think that there would be many peo- 
ple in Congress that would have a problem on how to deal with it. 

But now, when any sound bite gets into a piece of legislation and 
a filing and nobody knows and they are afraid to say no because 
they don't really want to look soft or they don't want to take the 
wrong appropriate political position, we end up with legislation 
that nobody wants. 



85 


I think that this issue— and I am so happy that you have decided 
to have hearings on it— has become so important that it has 
united— look at the segments of our system that are united. Wheth- 
er you are talking about the Chief] ustice of the United States, the 
American Bar Association, Attorney General Meese, State legisla- 
tures, criminal defense lawyers. State DAs— everybody knows that 
our sort of predilection for sound bites and spinning has grown just 
totally out of control. And unless we adopt a statute with teeth that 
applies to Congress, the judiciary, the executive, and instead of 
sound bite has sound policy, we are really going down a disastrous 
road. 

So that is our position, and I hope that out of these hearings 
comes something concrete, a statute that people could get behind. 
We are certainly not going to be able to stop people from talking, 
and sound bites and press conferences will continue. But at least 
we know that they will go into a process, and, again, it is the proc- 
ess that is important, not a particular result. 

Thank you very much. 

Chairman Thompson. Thank you very much. 

Professor Baker. 

TESTIMONY OF J OHN S. BAKER, J R.,i DR. DALE E. BENNETT 

PROFESSOR OF LAW, LOUISIANA STATE UNIVERSITY LAW 

CENTER 

Mr. Baker. Thank you, Mr. Chairman, for inviting me to testify. 
As an academic, I feel some burden to explain that I have not spent 
all my time in academia. I do write and teach in the area of con- 
stitutional and criminal law, but I was an assistant district attor- 
ney in New Orleans where I tried many felony cases. I was a con- 
sultant to the J ustice Department under Mr. Meese, where I 
worked with the Office of J uvenile J ustice. I was a consultant to 
the Senate J udiciary Committee at the time of the proposed Fed- 
eral Criminal Code back in the early 1980's, which would have 
been a disaster had it been enacted. I have argued cases in the 
Federal courts, including the Supreme Court. Some of this was 
prison litigation. 

I served on the ABA task force with Mr. Meese. Obviously, my 
views expressed today do not necessarily reflect those of the ABA 
nor the school at which I teach. 

Mr. Meese mentioned that the Task Force included diverse 
views. In all fairness, it was, if anything, stacked towards the pros- 
ecution. Out of the 17 members on that Task Force, 11 were 
present or former prosecutors. State and Federal. So this was not 
a defense-oriented task force at all. 

Chairman Thompson. Well, everybody always admits to having 
been a former prosecutor. Probably if you look close enough, they 
were also defense lawyers at one time. 

Mr. Baker. There were actually very few defense lawyers in that 
group— your friend, Mr. Neal, but there were not that many others. 
It was, if anything, a prosecution-oriented group. Certainly Mr. 
Meese fits that description. 


iJhe prepared statement of M r. Baker appears in the Appendix on page 266. 
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One of the things that I learned in my short time working in the 
Congress was that the protection that the Founders intended in 
structuring Congress may work very well when it comes to non- 
criminal legislation, but the description of the Federalist about how 
the structure of Congress protects our liberty does not work well 
when it comes to criminal legislation. 

We have no need for new substantive criminal law in this coun- 
try, either at the State or the Federal level— except possibly in the 
areas of electronic commerce and international relations, etc. This 
knee-jerk reaction, to pass new criminal laws, is not only a problem 
in Congress; it is a problem in the States. But there is a difference 
between the two. 

At the State level, there are certain protections that actually 
limit the damage that State legislatures can do. One of the things 
that I want to point out is that when Congress pass as criminal 
legislation, it is not just that it is worthless. It is dangerous. It is 
much worse than worthless. 

Let me give you just three general areas. It is, first of all, a 
threat to the innocent, which I will elaborate on. Two, it is a threat 
to democracy and the whole governing structure of this country. 
Third, it gets the Congress into moral, cultural disputes which it 
should know to stay away from. 

First of all, on the ineffective part, we all know at the prosecu- 
torial and defense level what is driving federalization at the local 
level. It has to do with longer sentences, as has already by other 
witnesses. In most States, in drug cases, the Federal sentences are 
much longer, and, therefore, law enforcement has an incentive to 
push at least some of the drug cases into Federal court. 

I n the State I come from, Louisiana, the State sentences are still 
much longer than the Federal sentences; so law enforcement does 
not have that same incentive. 

I n terms of effectiveness, it is not sensible to push cases through 
the Federal system and it is not simply because they can't handle 
the case load. From a cost point of view, it makes no sense. You 
may have heard about Project Exile in Richmond, Virginia. There, 
the j ustice Department, with the cooperation of the local DA, who 
probably should be unseated for pushing so many cases into the 
Federal system, wants virtually every gun case prosecuted in to the 
Federal system. The Federal district judges there have written to 
the Chief j ustice complaining that their court has been reduced to 
a local police court. But, more importantly, they have pointed out 
that the cost of trying a Federal gun case is three times the cost 
that it would be in State court. 

Simply from an effectiveness point of view, cost consideration 
would dictate that you spend the money on the State rather than 
pushing the cases into F^eral court. 

Chairman Thompson. That is being touted as a national success, 
and the logical extension of that is that you do it everywhere, 
which means a national police force. 

Mr. Baker. Right, exactly. I have written about that, and I want 
to point out that their claim is misleading. First of all, they are cit- 
ing statistics on dramatic drops, but those numbers do not survive 
scrutiny. First of all, violent crime stats nationwide are down. They 
don't mention that. Second, New Orleans just experienced a 31 per- 
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cent drop in murder rates, without the Project Exile program. New 
Orleans adopted New York's community policing, which seems to 
be responsible for its dramatic drop in crime. And that has nothing 
to do with the Federal Government. 

Moreover, we recently had in our State legislature a visit from 
Mr. Heston, who was promoting this Project Exile. We adopted a 
Project Exile, but with no involvement of the Federal Government. 
The main feature of Project Exile is sentencing. If you want to im- 
plement Project Exile, all you have to do is have your legislature 
raise the sentencing possibilities for particular crimes that you are 
concerned about. Local DA's are perfectly competent to handle 
these cases, and if they aren't, you need to unseat them and get 
a different DA. That is what the democratic process calls for. 

The biggest problem— which you as a former U.S. Attorney 
know— is that U.S. Attorneys are not politically accountable. If you 
don't like what your local DA is doing, you can have an impact on 
his or her policies. I went in with a local DA who campaigned 
against certain policies. He got into office, and the people said they 
wanted those policies continued. He did a 180-degree turn. He had 
no choice if he wanted to be re-elected. 

On the issue of innocence, which is really critical and on which 
no one else today has focused, it seems to me there is a funda- 
mental difference between substantive criminal law at the State 
level and at the national level. At the State level, criminal law is 
essentially based on the common law. Even though we have the 
model penal code and even though we have revised the common 
law, we are still dealing with the basic crimes of murder, rape, rob- 
bery, burglary, theft, etc. This is extremely important because 
these cases are ultimately tried before a jury and a jury can recog- 
nize a murder, rape, robbery, etc. The problem in Federal criminal 
law is the great uncertainty in many of the statutes. 

The Supreme Court this term has decided two carjacking cases 
involving uncertainties in the language that Congress had used in 
drafting this statute. 

The uncertainty of Federal statutes is compounded by what the 
j ustice Department does, as indicated by j udge Merritt, and by 
what the Federal courts have been doing with statutory interpreta- 
tion. Federal crimes have historically been tied to jurisdictional 
limits, which complicate a statute, for example, the interstate 
transportation element of many crimes. Interpretation often dis- 
torts the language of the statute. You don't have that problem at 
the State level. When you get into a Federal criminal trial, the 
statutory issues can become extremely complex. It is difficult for 
the jury to understand, in many cases, what constitutes guilt or in- 
nocence because the parties involved, the lawyers— prosecution, de- 
fense— and even the judge can't agree on what is the essential core 
of the offense. 

While we know what a murder is, who knows what a RICO is? 
A jury can't recognize that kind of crime. Ultimately, many of these 
juries are making judgments based on the indications given to 
them by the court and on whether they view the defendants as 
"bad actors" or not. This is where the j ustice Department comes 
in. 
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The J ustice Department, since the beginning of the century, has 
promoted statute after statute that is vaguely and broadly defined, 
with the attitude of "just trust us," we will only use it in appro- 
priate cases. But the history has demonstrated that they have used 
it well beyond the original arguments that were used to justify par- 
ticular statutes. 

When it comes to a question of court interpretation, the problem 
is that the Federal courts have gotten way far away from the old 
rule of strict construction. They call it the rule of levity, but they 
have gone well beyond it. And, again, in one of the two carjacking 
cases, j ustice Scalia in dissent was complaining that the majority 
completely ignored the notion of narrowly construing the statute as 
they ought to have done. 

Ultimately, creating Federal statutes for crimes that should 
properly be brought at the State level results in bringing and in- 
creasing the police power of the Federal Government. As the Lopez 
case said, there is no general police power in the Federal Govern- 
ment. The Congress has legislated well beyond any of its powers 
under the Constitution. There is no clear connection between the 
Commerce Clause and many of these criminal statutes. 

What the Congress is getting itself into with the police power are 
moral questions because the police power is used to shape the mo- 
rality of a community. If you want to live in Las Vegas, where pros- 
titution is legal, gambling is legal, fine, move there. But if you 
want to live in a more conservative State where prostitution and 
gambling are illegal, you can go to that State. Those are political, 
democratic, moral issues that local majorities ultimately decide on. 

When you take the police power and move it to the national 
level, what you have guarantee is that you will generate more po- 
litical divisiveness over crime at the national level. For instance, 
we know that supporters of abortion rights got the Congress to 
pass the FAC A statute, the Freedom of Access to Clinics Act. We 
also know over the last couple of years that there has been the at- 
tempt to get a criminal statute on partial-birth abortion. 

Will the Federal Government's policy on criminal law as regards 
to abortion affect every congressional and Presidential race? Will it 
turn on who is in the Executive Branch to decide what is going to 
be the policy of the j ustice Department in using its criminal pow- 
ers in the area of abortion? Or shouldn't this be a matter that is 
left to the States? 

Ultimately, in the early 1980's, that bill that I mentioned, the 
proposed Federal Criminal Code, which was cosponsored by Sen- 
ators Strom Thurmond and Edward Kennedy, went down to defeat 
for totally extraneous reasons— that is, it was a strange alliance be- 
tween the Moral Majority and the ACLU that ultimately killed the 
bill. 

Unfortunately, when the bill was being considered, a bill of about 
500 pages, most of the debate occurred over procedural matters. 
But of all the 500 pages, most of it concerned substantive criminal 
law. When I testified on that bill in a Flouse committee and I asked 
about certain provisions in theft and other areas, the response from 
the staff was, well, we really don't know what those statutes do be- 
cause the person who draft^ those statutes has left. 
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Some of the things that would have been criminalized in that bill 
were amazing. The House bill would have turned a normal accident 
into a murder if it resulted in death. It would have made corporate 
executives in this country guilty of murder for accidental deaths in 
some of their businesses. Sexual conduct between Members of Con- 
gress or the Executive Branch and staff members would have been 
made a felony. 

The consequences of many provisions in that bill were little un- 
derstood. Fortunately, that bill died. Unfortunately, many parts of 
that bill were passed in the intervening years piece by piece. That 
is how we have gotten to the point where the Federal police power 
is so extensive and dangerous, even through prosecutors don't use 
all the powers of Federal criminal law. The fact is we are not just 
talking about courts and prosecutors. We are talking about inves- 
tigation. We are talking about the fact that there are people on the 
payroll who have to justify what they are doing. There are between 
100 and 200 Federal police agencies in this country that have the 
power to investigate. Whether or not their cases ever result in a 
prosecution, they can generate grand jury investigations that cause 
people to have to endure investigation for several years at a cost 
of several hundred thousand dollars in attorney's fees, only to find 
out that there really was no case after all. Although there are 
abuses at the State level, that kind of abuse simply can't happen 
in State cases because there are other checks. You could never 
spend the same kind of money in defending typical State cases. 

Thank you for listening to my statement. 

Chairman Thompson. Well, thank you very much. It is hard to 
know where to start. I could talk for a long time about all these 
issues. 

I am really amazed, as I think about what Mr. Lefcourt said, the 
confluence of opinions and philosophies and so forth. Everybody 
who deals with this, whether it be people that have to do with 
State prosecution, the defense, people concerned about civil lib- 
erties, people concerned about the concentration of too much power 
in the Federal Government, all agree, seem to agree on something 
that is totally losing in terms of the battle. It really, I think, gives 
hope that maybe we can do something about it. 

We had a hearing yesterday on federalism with regard to the 
civil side of the ledger. We have got a preemption bill that is, I 
think, in many respects very much comparable to what you are 
talking about, Mr. Lefcourt. It requires the Congress to, first of all, 
acknowledge what it is doing. If it is going to preempt in a civil 
situation, then it has to then state why. It doesn't go into quite as 
much detail as probably it should. Then it does an assessment at 
the end of the year as to the cumulative effect of all of these pre- 
emptions and so forth. 

But it is even more important in the criminal area because what 
you have in the criminal area that you don't have in the civil area 
is what you have in the criminal area in general. I mean, it is coer- 
cive power of government which makes it much more significant. 

Professor Baker, you point that out. Only 5 percent of the pros- 
ecutions are Federal. Many of these laws that we are passing are 
not being used. They are strictly window dressing out there for 
somebody to pick up— they pick and choose. But your point is even 
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though that is the case, what is happening has detrimental effects 
in terms of the presence and the power of the Federal Government, 
that it has tentacles perhaps that we don't see in some way. Could 
you elaborate on that somewhat? 

Mr. Baker. Well, the way I use 

Chairman Thompson. What harm is it doing? If we don't have— 
if it is such a small percentage and we don't use what is hap- 
pening, anyway, what harm does it do? 

Mr. Baker. Well, you forget that laws, as you well know, can be 
used to threaten people as well as actually using the laws for pros- 
ecution. You certainly know from your experience that when things 
get testy between a Federal prosecutor and the defense, there is 
often a threat of prosecuting for obstruction of justice or other simi- 
lar charges. 

But let me just tell you what I tell the opening day to the crimi- 
nal law class. I point out and I say, look, you may not realize it, 
but everybody in this room is indictable for something. And they 
don't believe that initially. And then I ask, well, who has ever been 
a salesman in here, or saleswoman? Flave you ever taken anybody 
out to lunch, somebody who was about to make a purchase that 
you wanted their company to make? And, of course, somebody has 
done that. 

I have said, well, did you realize that technically what you have 
done violates the Federal bribery statute? And, of course, it is not 
that anyone is going to be prosecuted for that act. But the dif- 
ference at the local level is that State prosecutors have enough 
good sense not to get into that stuff. Th^ don't have time and if 
they did make such a case, they would be laughed out of court. 

Federal U.S. Attorneys don't have the same constraints. Some of 
the theories put forward by the j ustice Department are that ludi- 
crous. There is one case, the Kosminsky case, in which j ustice 
O'Connor pointed out that the j ustice Department theory on what 
constituted "involuntary servitude" would have made it a Federal 
criminal offense for a parent to threaten to withhold affection from 
a child who wanted to leave home. The government admitted that 
at oral argument. 

You get some very bizarre theories when j ustice decides that the 
defendant is a bad actor and that they have to get him somehow. 

Chairman Thompson. Mr. Lefcourt, how much in human society 
today remains untouched by potential Federal criminal statutes? I 
mean, is there any criminal activity today— and. Professor, you, 
too. Is there any criminal activity today that has not been covered 
now by Federal law that you can think of? 

Mr. Lefcourt. It is just amazing. Even what used to be regu- 
latory solely, a whole host of them in the securities field, in the en- 
vironment field, in employee pensions, in welfare plans, in employ- 
ing of immigrants, there is now a criminal component in all of 
these areas which used to be strictly regulatory. And it is hard to 
imagine something that the Feds can't prosecute. 

As a matter of fact, of course, you know about the Federal mail 
and wire fraud statutes, which people sometimes jokingly ^uate to 
the old Soviet Union's crime against the State, whatever it means, 
that through the Federal mail and wire frauds, there is just 
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about— there is almost no activity that Federal authorities can't 
grab a hold of if they want it. 

But I would add to some of the things that the professor said in 
terms of the duplication and waste of tax dollars. 

I do mostly white-collar criminal defense work, and it is almost 
a typical scenario that I am worried at the same time about the 
local authorities and the Federal authorities, and they are both 
conducting investigations into a whole slew of local issues, whether 
it be real estate transactions in the city of New York or environ- 
mental stuff or Medicaid. They both are on top of it and have juris- 
diction and are conducting investigations. 

Chairman Thompson. Usually Federal, usually based on wire or 
mail fraud? 

Mr. Lefcourt. Correct, but there are specific statutes in some of 
these areas as well. And the other thing that is really terrible 
about it is the effect on local law enforcement because when there 
is a high-profile case— and I hate to bring it down to this level, but 
you know that the turf wars exist, and how when there is an im- 
portant case that has received a lot of attention, both the U.S. At- 
torney in the area, the district attorney, and maybe some other 
State authority are all trying to grapple for that prize. 

Chairman Thompson. Mr. Dorso, how does it make people in the 
State level feel when the implication is that you are not capable 
of dealing with a carjacking case? 

Mr. Dorso. Well, certainly, Mr. Chairman, we know we are capa- 
ble of doing it, and that is the frustrating part about watching you 
folks do what you do. 

Chairman Thompson. And your association that you have there, 
what is the group that you are on? 

Mr. Dorso. National Conference of State Legislatures. 

Chairman Thompson. Yes, on the j ustice side. Do you ever talk 
about these issues and what the Federal Government is doing, the 
conflicts or the things they are doing they should not be doing? 
What part of it seems to be most disturbing from a State and local 
standpoi nt? 

Mr. Dorso. Well, yes, we do talk about it. I suspect the No. 1 
concern is the Tenth Amendment and the usurpation of States' 
rights. But I think second of all, and probably my colleagues feel 
the same, is the unintended consequences that you talked about 
yourself previously. The tentacles of what happens reach so far into 
the State and local government, talking about— as an example, 
someone mentioned mandatory sentencing. Well, then that starts a 
whole ball rolling, and then we end up with mandatory sentencing 
at the State level because it is politically really good because the 
two Senators from North Dakota supported that, so we are going 
to do it at the State level. And we push that down on our district 
judges, and now we get prisons, and as an example, our corrections 
budget has doubled in the last 4 years. 

Chairman Thompson. These decisions are made at your level, 
though. You make those decisions as to the trade-offs about sen- 
tences versus prisons and taxes. 

Mr. Dorso. You are right, Mr. Chairman. 

Chairman Thompson. And that is something the Federal Gov- 
ernment doesn't have to do. 



92 


Mr. Dorso. But the professor pointed out, then if you don't, then 
it becomes a shopping mechanism. What is better— go to the State 
district court or go to the Federal district court? Who wants to get 
the credit for this big drug bust? 

The intended consequences are those that come about because 
you have done something, we are going to react one way or another 
because we either get pressure from local district attorneys or 
whatever, or the judges come in and they say, hey, we shoulcf pass 
some of the mandatory drug sentencing because we don't want all 
of these people bringing themselves to our court, we would rather 
have them over at the Feds. 

Chairman Thompson. Professor Baker, you write about the con- 
fusion with the power under the Commerce Clause with police 
power, and I think you are absolutely right about that. But there 
also seems to be confusion that runs throughout our court system. 
They are buying off into that, and now the Lopez case came about, 
but we re-passOT that law making the allegation that it is inter- 
state commerce activity. 

Is there any hope in terms of the judiciary, do you see anything 
there in terms of the difference in the trend? And is it true from 
a constitutional standpoint that all we have to do is make some al- 
legation of Federal interest or interstate commerce without actually 
having to prove it presumably in the criminal case that that par- 
ticular gun did travel in interstate commerce? What is the state of 
the law, and how do you see it developing? 

Mr. Baker. Well, since the Lopez case has come out, the lower 
Federal courts really haven't taken it very far. A few district courts 
have. The one exception is the Fourth Circuit which ruled on a 
statute that has a criminal and a civil side. It ruled in a civil case, 
and that issue presumably will be decided ultimately by the Su- 
preme Court. 

The problem in the Supreme Court, I think, as reflected in the 
Lopez opinion, is that some of the j ustices— j ustices Kennedy and 
O'Connor in particular— are concerned to distinguish between the 
criminal area and not to repeal the changes that came about in the 
Commerce Clause jurisprudence in 1937. And I think there is a 
way to distinguish the criminal area from non-criminal Commerce 
Clause matters, and I think there is something in Lopez that pro- 
vides the basis for doing so. 

Lopez mentions that the defect— one of the defects in the stat- 
ute— was that it failed to demonstrate on a case-by-case basis that 
the jurisdictional elements were, in fact, met. Now, when Congress 
re-passed the statute and made findings, that may have helped a 
little bit, but it doesn't deal with the case-by-case issue. Earlier Mr. 
Meese mentioned that I was going to propose possible legislation, 
which in concept I have run by Mr. Meese. It is based on making 
a distinction between the symbolic, which j udge Merritt was talk- 
ing about, and the really practical aspects of a prosecution. 

What I was suggesting to Mr. Meese was that Congress might 
consider passing a general statute that applies across the board to 
all criminal statutes and provides that the prosecution has to prove 
the jurisdictional elements, not only as part of the case before the 
jury, but separately to the judge. This would make jurisdiction a 
legal question to be address^ in every case. 
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That would allow judges to kick out a lot of these cases that they 
would love to kick out. For instance, the district judges in Rich- 
mond wanted to kick out a lot of these gun cases, but they couldn't 
go along with the defense theory on unconstitutionality. 

What you need to do is give them a statute where they can kick 
out cases that don't belong there, yet without ruling the statute un- 
constitutional. I think that the big struggle for the Federal courts 
is that very few of the judges are willing to say that Congress has 
gone too far under the Commerce Clause because they don't want 
to threaten everything that has happened since 1937. A statute 
that r^uired the prosecution to prove a jurisdictional basis would 
make it very difficult for j ustice to bring some of the screwball 
cases that they bring. 

Chairman Thompson. I have a vote on here, unfortunately. Let 
me ask you very briefly, you have heard the discussion concerning 
the Colorado situation, the discussion concerning juvenile crime 
legislation that is pending. Any thoughts about that? 

Mr. Lefcourt. Well, I for one think that the Colorado authori- 
ties should be credited for a lot of what they have been doing, and 
there are, of course, already in Colorado laws that could include 
the prosecution of families in taking responsibility for their chil- 
dren. I am not saying I advocate such laws, but they already have 
such things. 

It seems to me that what is better than the Senate version of S. 
254 is what the unanimous j udiciary Committee of the Flouse in 
FI.R. 1501 has talked about. If we are going to have juvenile justice 
legislation, theirs is more here is the money, here are the ways you 
could use it, and we are not going to tell you how to use it, and 
we are not going to create a better— we are not going to create Fed- 
eral juvenile prosecutions. You do it, you experiment, as is the 
State's prerogative, and go from there. And that is supported by 
both Republicans and Democrats unanimously on the Flouse j udici- 
ary Committee, and it seems to me a better way to go than to cre- 
ate a Federal bureaucracy. 

I think what was being discussed before is when you have purse 
strings, you can have money if you eliminate parole. And now all 
of a sudden you have prison costs that start to triple. Governor 
Cuomo during his term in New York is responsible for doubling the 
prison population. Essentially, prisons are being opened, and li- 
braries and hospitals and other institutions are losing. 

Chairman Thompson. Professor Baker. 

Mr. Baker. When I was in juvenile justice, I learned that this 
is really a contest between conservatives and liberals over family 
poli(^ in the country and each side uses the Federal funding to try 
to dictate policy to the States. Often, their notion of federalism is 
that we will tell you how to do it and here is the money to do it. 
But most of the money that came through juvenile justice served 
as subsidies for academics. It didn't really go to solve the problems. 
The funds went to studying the problem because the lobby behind 
the program consisted largely of academics who needed supple- 
ments to their income. 

Chairman Thompson. What do you think about the notion that 
we don't really know what the solutions are and let's just kind of 
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subsidize additional research and evaluation of programs that are 
out there, that sort of thing? Is that valid? 

Mr. Baker. But research is not objective when you are talking 
about family issues, which is what juvenile justice is about. We 
know that there is a strong ideological divide in this country, and 
so it is going to be a question of who gets control over Federal 
funds, what academics get the money, and what studies they do. 
I saw this on pornography issues, on a whole series of issues. 

Chairman Thompson. In other words, if you give it to academics 
who think movies are the problem, that is the solution. If you give 
it to academics who think guns are the problem, that is going to 
be the solution. 

Mr. Baker. Exactly. You already know when you pick the aca- 
demic what the bottom line of the report is going to be. 

Chairman Thompson. So it is like everything else. 

Mr. Baker. Their views are well-known ahead of time. They have 
written on the topic, so you know what their position is going to 
be. 

Chairman Thompson. Well, gentlemen, thank you very much. As 
I said, we could talk on this for a long time. You have really given 
us some interesting ideas. Maybe some long-term effort can be put 
into this and we can work together to maybe get some attention 
on this. 

I think Senator Voinovich said he is very much attuned to the 
civil side of things, but not the criminal. This is something that 
could go across ideological lines. It looks like the problem really got 
started in the 1970's, and we are all guilty to one extent or another 
for letting this happen. But for any of us who are concerned about 
our court system, concerned about concentration of power, this is 
something we really need to give some attention to, not to mention 
the resource question. 

We are lacking apparently in some of the most fundamental 
things. If we can't protect our national security, if we can't do 
something with our vast resources to protect our borders a little 
better, in terms of espionage, drugs, what-not, then what can we 
do? 

So we are fiddling around and throwing money in all these dif- 
ferent directions for things that are not remotely connected with 
fundamental responsibilities of government, while at the same time 
we are not coming close, apparently, to doing our job with regard 
to those basic responsibilities. So maybe we can work together and 
do some good on this. 

Thank you very much for being here. The record will remain 
open for 5 days after the conclusion of the hearing. We are ad- 
journed. 

[Whereupon, at 11:47 a.m., the Committee was adjourned.] 



S. 1214^THE FEDERALISM ACCOUNTABILITY 

ACT OF 1999 


WEDNESDAY, JULY 14, 1999 
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The Committee met, pursuant to notice, at 3 p.m., in room SD- 
342, Dirksen Senate Office Building, Hon. Fred Thompson, Chair- 
man of the Committee, presiding. 

Present: Senators Thompson, Roth, Voinovich, and Levin. 

OPENING STATEMENT OF CHAIRMAN THOMPSON 

Chairman Thompson. I think we need to go ahead and get start- 
ed because we don't know exactly what the vote situation is going 
to be, other than we do know we will have some votes as we go 
along. But we will try to run continuously as best we can. 

We are considering a bill today that really goes to the basics of 
our Federal system. It has to do with the kind of government we 
have in terms of separation of powers, checks and balances. We 
have, as in many of our areas, an inherent and planned conflict in 
that we sometimes have to balance the considerations of the Su- 
premacy Clause on the one hand with principles of federalism and 
separation of powers and the Tenth Amendment on the other hand. 
And the courts oftentimes have to deal with that balance, keeping 
in mind that if Congress so chooses, it can oftentimes preempt a 
field under the Supremacy Clause. And that is what we are dealing 
with here today, basically, is the question of preemption. 

If under the Supremacy Clause Congress decides affirmatively 
and clearly to preempt, there doesn't seem to be much of a problem 
with that. Where we get into confusion and problems oftentimes is 
when we get into the field of implied preemption where Congress 
passes a law, doesn't address the issue of preemption at all, prob- 
ably is the furthest thing removed from most Members' minds as 
they vote for a particular piece of legislation. And, lo and behold, 
after a period of time, lawsuits start coming down the pike and 
courts are left to try to determine what Congress' congressional in- 
tent was. And they come up with all kinds of elaborate theories to 
determine what Congress' congressional intent was when there 
probably wasn't any congressional intent on a lot of the things that 
they have to come up with. 

So, basically, the question becomes: If it is a question of 
Congress's congressional intent as to whether or not Congress 
meant to preempt a certain area, who is best to express that in- 
tent— Congress or the courts? 
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A lot of us feel like that if it is a matter of congressional intent, 
we would be better served if Congress was required to face up to 
that question and deal with it. And that is basically what the Fed- 
eralism Accountability Act is. I think the act is well named because 
it has to do with accountability. It doesn't have to do with making 
those policy decisions as to whether or not a particular area ought 
to be preempted. I happen to think that we have gone much too 
far in terms of preemption. Federalism has been one of the things 
that I have been concerned about for a long time, or the lack of fed- 
eralism. Everybody gives lip service to it. Everybody says they 
want it. We have Executive Orders, we pass bills acknowledging its 
importance, and nobody pays any attention to it. 

But that is kind of beside the point to a certain extent with re- 
gard to this act. All this act says is, look. Congress, if you are going 
to do it, face up to it, deal with it, and state that that is what you 
are doing. In other words, don't pass the political buck to some 
unelected branch of government who, years after the fact, tries to 
read your mind on something where there is not really any legisla- 
tive history on it. And the bill would also require agencies to con- 
sider for the first time, as they are supposed to do now and they 
don't do— and I am going to ask Mr. Spotila here in a few minutes 
why that is the case, but making agencies consider these issues as 
they are making their rules. 

So that is what this is about, consideration of this piece of legis- 
lation which is S. 1214, which addresses the problem essentially of 
the implied preemption situation that we have that seems to be 
growing all the time. 

I don't have any up-to-date figures, but I know in the 1960's pre- 
emption cases were taking up about 2 percent of the Supreme 
Court's docket. In the 1980's, they were taking up about 9 percent 
of the Supreme Court's docket. And we are going to get more recent 
figures, and I dare say it is higher than 9 percent now, all having 
to do with or largely having to do with reading Congress' mind. 

So it just gets basically to whether you believe in democracy or 
not, doesn't it, Mr. Spotila? So, with that, any statements you have 
to make? Before you proceed, we will include Senator Levin's and 
Senator's Voinovich's statements in the record at this point. 

[The prepared statements of Senators Levin and Voinovich fol- 
lows:] 


PREPARED OPENING STATEMENT OF SENATOR LEVIN 

Mr. Chairman, I am pleased to be a cosponsor of the Federalism Accountability 
Act, and I am also pleased that the Committee is beginning its consideration of this 
legislation today. The bill includes a provision which I introduced in 1991 to create 
a presumption of no preemption in Federal legislation unless Congress explicitly 
states its intent to preempt or unless there exists a direct conflict between Federal 
law and a State or local law which cannot be reconciled. Enactment of this provision 
would close the back door of implied Federal preemption. 

Over the past years, State and local officials have become increasingly concerned 
with the number of instances in which State and local laws have been preempted 
by Federal law— not because Congress has done so explicitly, but because the courts 
have found such preemption implied in the law. Since 1789, Congress has enacted 
approximately 350 laws specifically preempting State and local authority. Flalf of 
these laws have been enacted in the last 20 years. These figures, however, do not 
touch upon the extensive Federal preemption of State and local authority which has 
occurred as a result of judicial interpretation of congressional intent, when Con- 
gress' intention to preempt has not been explicitly stated in law. 
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Article VI of the Constitution, the supremacy clause, states that Federal laws 
made pursuant to the Constitution "shall be the supreme law of the land." In its 
most basic sense, this clause means that a State law is negated or preempted when 
it is in conflict with a constitutionally enacted Federal law. A significant body of 
case law has been developed to arrive at standards by which to judge whether or 
not Congress intended to preempt State or local authority— standards which are 
subjective and have not resulted in a consistent and predictable doctrine in resolv- 
ing preemption questions. The presumption created by this bill will mean that si- 
lence by Congress on the subject of preemption will mean no preemption. Silence 
on preemption will not be an invitation for the courts to try to glean what Congress 
intended or what policy should be adopted. If the law doesn't address preemption 
and there is no direct conflict with State or local law, then this bill says there 
should be no judicial determination in favor of preemption. 

The bill also contains a requirement that agencies notify and consult with State 
and local governments and their representative organizations during the develop- 
ment of rules, and publish proposed and final federalism assessments along with 
proposed and final rules. There is already an Executive Order, 12612 that requires 
similar attention by the agencies to federalism concerns. But GAO has informed us 
that there is little, in fact virtually no, compliance with that Executive Order. Out 
of 11,414 rules issued between April 1996 and December 1998, only five rule publi- 
cations contained a federalism assessment. I also asked GAO to find out how many 
major rules involved consultation with State and local governments, setting aside 
the issue of whether or not a federalism assessment was done. GAO reported to me, 
based on a quick review of the 117 major rules issued between April 1996 and De- 
cember 1998, that 96 of those rules did not mention intergovernmental consultation 
despite the fact that 32 of those 96 rules had a federalism impact. In fact 15 of the 
32 rules said they were going to preempt State law. 

Common sense dictates that State and local governments should be notified and 
consulted before the Federal Government regulates in a way that weakens or jeop- 
ardizes the work of State and local governments. Both past and present administra- 
tions have recognized the value of having Federal agencies consult with State and 
local governments. This bill would make sure that happens; it would ensure that 
Executive Branch agencies engage in such consultation with State and local govern- 
ments and publish with the rules assessments of the impacts of such rules on State 
and local governments. 

I am pleased that this legislation has received bipartisan support, and I look for- 
ward to working with my colleagues on the Committee to resolve any issues they 
may have with this legislation. We have a good group of witnesses today, and I look 
forward to hearing their testimony as well. 

PREPARED OPENING STATEMENT OF SENATOR VOINOVICH 

Mr. Chairman, I want to commend you for holding this hearing on S. 1214, the 
Federalism Accountability Act. I am very proud to have cosponsored this bill with 
you and Senator Levin, I think it is thoughtful legislation that deals responsibly 
with Federal preemption. It's an issue that I have been concerned about throughout 
my years of government service. 

In fact, the Federalism Accountability Act exemplifies one of the reasons why I 
wanted to come to the U.S. Senate after having served over 30 years in State and 
local government as a county commissioner. State representative, a mayor, and a 
governor. I know first hand how important it is to protect the authority of States 
and localities to ably serve their citizens without undue interference from Wash- 
ington. I wanted to work in support of this fundamental principal of Federalism 
"from the inside." After pursuing it on the outside as President of the National 
League of Cities and as Chairman of the National Governors' Association, I am 
happy to say that months of work with my colleagues has resulted in this bipar- 
tisan, common-sense bill that we are discussing today. 

Mr. Chairman, one principle that we must get across is the States are not agents 
of the Federal Government, the Constitution and the Tenth Amendment recognized 
the unique and sovereign role that the States play in our democracy and it is a role 
that we must maintain. There has been a great deal of progress in recent years in 
restoring this balance between the States and the Federal Government, and I think 
we can all be proud of that. The Unfunded Mandates Reform Act of 1995, the Safe 
Drinking Water Act Amendments of 1996, Medicaid and welfare reform, and the re- 
cently enacted "Ed Flex" and tobacco anti-recoupment measures are all examples 
where the effectiveness of States and localities have won out over Washington bu- 
reaucracy. 
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Yet despite these welcome victories, the war over Federalism is not won. There 
is an excellent article to this effect called 'The Dual Personality of Federalism," 
written by Carl Tubbesing, which appeared in the April 1998 \ssue of State Legisla- 
tures magazine, and I certainly recommend that my colleagues read this article if 
they have not already done so. 

The article notes that for all the progress made in devolution, flexibility, and more 
responsibility for the States, there are growing dangers in increased Federal pre- 
emption and the centralization of policymaking in Washington. Frankly, I see it 
every week as I vote on legislation in the Senate, whether it be the J uvenilej ustice 
Bill or this week's debate on the Patients' Bill of Rights. 

When the Federal Government preempts State and local laws, it can erode the 
ability of State and local governments to protect consumers, promote economic de- 
velopment, and develop the revenue streams that fund education, public safety, in- 
frastructure, and other vital services. The current Federal moratorium on all State 
and local taxes on Internet commerce— taking away a possible revenue source from 
a governor if he or she so chooses— is just one striking example that could have a 
devastating effect on the ability of States and localities to serve their citizens. 

The danger of this growing trend toward Federal preemption is the reason the 
Federalism Accountability Act is so important. The legislation makes Congress and 
Federal agencies clear and accountable when enacting laws and rules that preempt 
State and local authority. It also directs the courts to err on the side of State sov- 
ereignty when interpreting vague Federal rules and statutes where the intent to 
preempt State authority is unclear. 

I am particularly gratified that this legislation addresses a misinterpretation of 
the Unfunded Mandates Reform Act as it applies to large entitlement prc^rams. The 
Federalism Accountability Act clarifies that major new requirements imposed on 
States under entitlement authority are to be scored by the Congressional Budget Of- 
fice as unfunded mandates. It also requires that where Congress has capped the 
Federal share of an entitlement program, the accompanying committee and CBO re- 
ports must analyze whether the legislation includes new flexibility or whether there 
is existing flexibility to offset additional costs incurred by the States. This important 
"fix" to the Unfunded Mandates law is long overdue and I am pleased it is included 
in our federalism bill. 

Finally, I would like to join the Chairman in welcoming our witnesses here this 
afternoon, particularly my good friend Governor Tom Carper, who is chair of the 
National Governors' Association. It is truly amazing how much can get done when 
legislation is introduced on a bipartisan basis. Flaving, myself, served in his current 
capacity, I appreciate the importance that this legislation means to the NGA for him 
to appear here to present his views. I appreciate the great relationship we continue 
to have with the National Governors' Association and other State and local govern- 
ment associations. We would not be where we are today without their help. 

Thank you, Mr. Chairman. 

TESTIMONY OF HON. J OHN T. SPOTILA.i ADMINISTRATOR, OF- 
FICE OF INFORMATION AND REGULATORY AFFAIRS, OFFICE 

OF MANAGEMENT AND BUDGET 

Mr. Spotila. GcxxI afterncxin, Mr. Chairman. Thank you for in- 
viting me to appear before you today. The last time I was here, I 
was seeking your support for my confirmation. I appreciate your 
help and all the courtesies you extended. 

Chairman Thompson. Should have had this hearing first. 
[Laughter.] 

Mr. Spotila. I do recall some questions on this even then. But 
I do appreciate all your help and courtesies you extended to me in 
the confirmation process, and I do look forward to working closely 
with you and your staff in the months to come. 

At the outset, on behalf of the President, I want to emphasize 
our commitment to the principles of federalism and our respect for 
the Tenth Amendment to the Constitution. And, Mr. Chairman, as 
you rightly have pointed out, the National Government has limited 


J-The prepared statement of M r. Spotila appears in the Appendix on page 291. 
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powers and, generally, government closest to the people works best. 
President Clinton, a former Governor, has actively encouraged 
intergovernmental consultation in his issuance of Executive Orders 
12866 and 12875 and his support for and signing of the Unfunded 
Mandates Reform Act. 

You have asked me to discuss S. 1214, the Federalism Account- 
ability Act of 1999. This bill seeks to promote the integrity and ef- 
fectiveness of our Federal system of government. It clearly rep- 
resents a serious effort to guide relations between the Federal Gov- 
ernment and State and local government. We respect and support 
that effort. We do have concerns, however, that S. 1214 could have 
unintended consequences. These may include burdening agency ef- 
forts to protect safety, health, and the environment by imposing 
new administrative r^uirements and by encouraging additional 
litigation. The administration believes that these aspects depart 
from the approach adopted in the Unfunded Mandates Reform Act, 
which it supported and is implementing. We believe that S. 1214 
needs some revision if it is to accomplish its goal effectively. We 
would welcome the opportunity to work with you and your staff in 
this regard. 

Today the Department of J ustice will be discussing the adminis- 
tration's concerns with Section 6 of the act, "Rules of Construction 
Relating to Preemption." My testimony will focus on views on Sec- 
tion 7, "Agency F^eralism Assessments." We do have some other 
drafting comments that we would like to share with you and your 
staff at a later point, but they are not part of my testimony today. 

Our primary concerns with Section 7 revolve around the inter- 
action between its creation of new rulemaking requirements and 
the potential for harmful litigation arising from them. Section 7(a) 
would require each rulemaking agency to designate a special fed- 
eralism officer to serve as a liaison to State and local officials and 
their designated representatives. Section 7(b) would require each 
agency, early in the process of developing a rule, to "consult with, 
and provide an opportunity for meaningful participation" by public 
officials of potentially affected governments. Section 7(c) would re- 
quire agencies, when publishing any proposed, interim final, or 
final rule which the federalism official identified as having a fed- 
eralism impact, to include in the Federal Register a formal fed- 
eralism assessment. Each of these federalism assessments would 
involve four mandatory components: Identifying "the extent to 
which the rule preempts State or local government law," analyzing 
the extent to which the rule regulates "in an area of traditional 
State authority" and the degree "to which State or local authority 
will be maintained," describing the measures the agency took "to 
minimize the impact on State and local governments," and describ- 
ing the extent of the agency's prior consultations with public offi- 
cials, the nature of their concerns, and "the extent to which those 
concerns have been met." 

These requirements may not be unreasonable in themselves. As 
now written, however, S. 1214 raises the risk that agencies could 
face litigation on each subcomponent of these requirements. The re- 
sultant need to document formally each and every aspect of an 
agency's compliance with each subcomponent coulcf involve a sig- 
nificant new administrative burden. This is particularly true for 
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agencies who are trying to implement laws and protect public 
health, safety, and the environment with limited resources. Even 
if an agency has acted in good faith, litigation can cause delays and 
drain scarce resources. To avoid such excessive litigation, the ad- 
ministration feels that S. 1214 should include a statutory bar to ju- 
dicial review of agency compliance with its provisions. 

There are practical implications in this regard. Currently, agen- 
cies reach out to State, local, and tribal governments and their rep- 
resentatives on a r^ular basis to hear their concerns and discuss 
important rulemakings. These discussions typically proceed in a 
spirit of intergovernmental partnership, often informally, after rea- 
sonable efforts to reach those most likely to be interested. Thus, as 
a general matter, we believe agencies already carry out consulta- 
tions as envisioned in Section 7 and do so in a meaningful way. 

Our concern here revolves around increasing the potential for 
litigation. If we make these collegial, informal discussions subject 
to the possibility of judicial review, it would change the whole dy- 
namic. Rather than discussing matters openly in a spirit of part- 
nership, some agencies could resort to checklists— building up a 
record that proves that each step has been carried out. Instead of 
working to improve their rules, agencies might shift their focus to 
improving their litigation position. 

This will divert scarce resources. Agencies would feel compelled 
to prove that each step has been carried out fully. They would cre- 
ate a prerulemaking record as formal and objectively documented 
as their counsel deems necessary to withstanci a court challenge. It 
is not at all clear that this will lead to better rules, despite the 
good intentions embodied in Section 7. 

How might this play out? Here is an example: Section 7 directs 
each agency to "provide an opportunity for meaningful participa- 
tion by public officials of governments that may potentially be af- 
fected." We agree that agencies should do that. But allowing judi- 
cial review of agency compliance with this provision would permit 
potential litigants to ask a Federal judge to decide a wide variety 
of new issues. How much notice is legally adequate to "provide an 
opportunity"? How much outreach efforts does an agency have to 
make to seek "meaningful participation"? If an agency conducts ex- 
tensive consultations with some of the Big 7, can others of the Big 
7 litigate their failure to be included? What about individual State 
or local governments that do not agree with positions taken by the 
Big 7? Do they each need to be invited to participate? 

The agencies would have to consider, plan for, and determine 
how to resolve questions like these. This would take time. It also 
might keep them from other important tasks, like paperwork re- 
duction initiatives, the review and revision of outdated and burden- 
some existing rules, and the conversion of rules into plain lan- 
guage. 

For that matter, each agency would have to do more than just 
ensure that all of those who were supposed to be notified and con- 
sulted were satisfied with the agency's compliance with Section 7. 
Others with an interest in the rulemaking— including various spe- 
cial interests— could potentially challenge the rulemaking because 
they were not satisfi^ with that compliance. They might even do 
so just to hamstring the agency and slow down its regulatory ef- 
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forts. Agencies would have an even broader group to consider when 
designing a consultation effort. 

We all know what road is paved with good intentions. While we 
respect the careful thought and sincere concern underlying S. 1214, 
we believe that it requires some changes to avoid unintended, ad- 
verse consequences. We would be pleased to work with you and 
your staff on these issues. 

Thank you for the opportunity to appear before you today, and 
I would be happy to answer any questions you may have. 

Chairman Thompson. Thank you very much. Mr. Moss. 

TESTIMONY OF RANDOLPH D. MOSS.^ ACTING ASSISTANT AT- 
TORNEY GENERAL, OFFICE OF LEGAL COUNSEL, U.S. DE- 
PARTMENT OF J USTICE 

Mr. Moss. Mr. Chairman, Members of the Committee, I am hon- 
ored to be here today to testify regarding S. 1214, the Federalism 
Accountability Act of 1999. As Mr. Spotila has indicated, my re- 
marks will focus on Section 6, which would establish rules of con- 
struction relating to statutory and regulatory preemption of State 
law and, more broadly, rules of construction relating to any Federal 
law touching upon the authority of the States. 

Section 6(a) and 6(b) would significantly alter the rules under 
which courts determine the preemptive effect of Federal statutes 
and regulations. In our view, sweeping reform of this nature would 
be warranted only if Congress were convinced that existing pre- 
emption doctrine systematically operates to frustrate congressional 
intent and that the new rules of construction would produce better 
results. 

Section 6(c) would operate even more broadly than Section 6(a) 
and 6(b). It would require that any ambiguity in any Federal law, 
whether pertaining to preemption or to any other subject, be con- 
strued in favor of preserving the authority of the States and the 
people. Section 6(c) threatens to frustrate congressional intent 
wherever Federal law implicates the allocation of power between 
Federal and State governments. 

First, I would like to explain our view that Section 6(a) and 6(b) 
would fundamentally alter long-established preemption doctrine in 
ways that may create significant new problems. It should only be 
adopted if necessary to correct equally fundamental misinterpreta- 
tions of congressional intent by courts and administrative agencies. 

Federal statutes may preempt State law in either express terms 
or implicitly. In either case, congressional intent is, of course, the 
touchstone of preemption analysis. Thus, implied preemption re- 
quires clear evidence of congressional intent to preempt, such as 
the establishment of Federal requirements that conflict with State 
law or that occupy an entire field. 

Further, the courts require a heightened showing of intent to 
preempt in areas of traditional State primacy. The Supreme Court 
has stated that, "[wjhen Congress legislates in a field traditionally 
occupied by the States, 'we start with the assumption that the his- 
toric police powers of the States were not to be superseded by the 
Federal Act unless that was the clear and manifest purpose of Con- 


iJhe prepared statement of Mr. Moss appears in the Appendix on page 296. 
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gress.'" Thus, current Supreme Court doctrine already reflects con- 
siderable sensitivity to feaeralism concerns. 

Section 6(a) would, nevertheless, alter existing law. No Federal 
statute enacted after this provision took effect would preempt State 
law unless the statute contained an express statement of Congress' 
intent to preempt or there was a "direct conflict" between the Fed- 
eral statute and State law so that the two could not "be reconciled 
or consistently stand together." This change would appear to abol- 
ish the doctrine of field preemption and impose significant new lim- 
its on conflict preemption. 

State law that prevented the achievement of purposes of the Fed- 
eral statute could stand so long as there was no direct and irrecon- 
cilable conflict between the two. 

The findings section of S. 1214 states that this change is moti- 
vated by Federal court rulings that have applied current preemp- 
tion doctrine to produce results "contrary to or beyond the intent 
of Congress." It is not clear, however, which applications of existing 
preemption doctrine are viewed as having misinterpreted the in- 
tent of Congress. Before altering such broad-reaching and funda- 
mental rules of law, rules dating back to the early days of the Re- 
public, it is essential to consider whether some less drastic action 
might redress the problem. 

Section 6(a) would be likely to increase congressional reliance on 
express preemption provisions. We are concerned that this would 
raise problems of its own. Detailed express preemption provisions 
may be prone to overinclusiveness, displacing State law where such 
displacement is not truly necessary, and under! n elusiveness, under- 
mining the effectiveness of Federal law by failing to displace anti- 
thetical State law. 

Some of the harshest criticism of Federal preemption has focused 
on the operation of express statutory provisions contained in such 
legislation. In addition, implementation of Section 6(a), as well as 
the other rules of construction contained in Section 6, would gen- 
erate disputes as to whether subsequent congressional action im- 
plicitly intended to exempt particular statutes from these rules of 
construction. 

Section 6(b)'s proposed changes to current regulatory preemption 
doctrine raise similar and additional concerns. The Supreme Court 
has permitted the issuance of preemptive regulations under broad 
grants of rulemaking authority where preemptive regulations rep- 
resent a reasonable accommodation of conflicting policies that Con- 
gress left to the rulemaking agencies to reconcile. 

Section 6(b) would alter the Supreme Court's approach. A Fed- 
eral rule issued after the effective date of the Federalism Account- 
ability Act could preempt State laws in only two circumstances: 
First, if regulatory preemption was authorized by statute and the 
regulation was accompanied by a statement in the Federal Register 
explicitly stating that such preemption was intended; and, second, 
if the regulation directly conflicted with State law. 

Unlike Section 6(a), which applies only to newly enacted stat- 
utes, Section 6(b) would arguably apply to the implementation of 
many existing statutes. If this interpretation were to prevail— if 
this were the interpretation that was intended, existing rule- 
making authority in a great many areas would be constricted, even 
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if the statutory source of rulemaking authority remained un- 
changed. Enactment of Section 6(b) in its current form would en- 
gender significant confusion. Uncertainty and the threat of litiga- 
tion could be especially serious for agencies that are called upon to 
update and revise complex regulations under longstanding statutes 
that lack specific and express authorizations to issue preemptive 
rules. 

At a minimum, Section 6(b) should be revised to clarify that 
agencies that now possess authority to issue preemptive regula- 
tions under their existing statutes and case law may continue to 
do so and that Congress does not need to revisit the dozens of stat- 
utes that have been on the books for decades to consider in each 
and every instance whether the agency should continue to have 
that authority. 

Under Section 6(c), any ambiguity in S. 1214 or "in any other law 
of the United States"— predating or postdating the Federalism Ac- 
countability Act— would "be construed in favor of preserving the 
authority of the States and the people." This provision would apply 
to any ambiguity in any Federal law, whether pertaining to pre- 
emption or to any other subject. The implications of an instruction 
of this sweeping scope are difficult to assess, although the potential 
for far-reaching and unanticipated consequences is troubling. 

It is unclear, for example, how Section 6(c) would apply to statu- 
tory and regulatory language that, although ambiguous on its face, 
has been clarified by case law or administrative interpretation pre- 
dating the enactment of Section 6(c). Special difficulties would arise 
in the interpretation of Federal laws that limit State authority in 
ways that arguably enhance the authority of the people. Thus, one 
wouldn't know which section of Section 6(c) to rely upon. Due to its 
breadth and generality. Section 6(c) would create a risk that unin- 
tentional ambiguities in Federal statutes and regulations, with 
only tenuous connections to the balance between Federal and State 
power, could be exploited in unforeseen ways to frustrate the inten- 
tions of Congress and rulemaking agencies. 

Mr. Chairman, thank you for the opportunity to share these ob- 
servations, and like Mr. Spotila, I would be happy to answer any 
questions. 

Chairman Thompson. Thank you very much. I would be remiss 
if I didn't acknowledge my appreciation of the strong support by 
the State and local governments, as well as many of my colleagues 
on both sides of the aisle. Senator Voinovich certainly has been a 
leader in this effort, and we are very pleased that, with his experi- 
ence, he is coming on this Committee and leading the effort in this 
respect, and also Senators Levin, Roth, and Cochran on this Com- 
mittee for their valuable support and assistance in developing this 
legislation. 

I appreciate both of you being here today, and you have had 
some discussions with our staff, and I think it has been in the spir- 
it of cooperation and seeing whether or not we couldn't come up 
with something that would serve our purposes without creating ad- 
ditional problems. But I sit here and listen, and I am struck by— 
I have never seen a place that is so intent on passing laws and reg- 
ulations and is so scared to death of litigation. Congress passes law 
after law after law, but we don't want any litigation over it. And 
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rules after rules after rules after rules are passed, but we don't 
want any litigation. 

What that basically means is that we don't want anybody chal- 
lenging what we are doing, and, therefore, we don't want judicial 
review and we don't want to have to answer to any of that. But 
that is really not our system, and we have seen in this particular 
area that if there are no sanctions connected with these rules, with 
these laws, then they are not carried out. 

It seems that we develop— we come up with these broad policies 
and broad statements like the values and benefits of federalism 
and consultation and all of that, and we all agree on that and say 
that we should do that. But we really don't want any mechanism 
that is going to in any way require us to do that. J ust trust us, 
we will do the right thing. But we have seen in this area where 
we are not doing the right thing. 

Mr. Spotila, you ought to know better than anybody with regard 
to the Executive Order on federalism that it has been routinely ig- 
nored. We make these statements. The President makes these 
statements. He puts it in an Executive Order, and the President's 
own Executive Order— of course, this is a carryover but it is still 
in effect. And your shop is the one that is supposed to be seeing 
that these things are carried out and the Executive Order— over 
11,400 rules. There were five federalism assessments. How can you 
come up here and say, we don't want any judicial review of all this, 
we agree with you and we are going to do it, and we are doing it, 
when you are obviously not? 

Now, you have been there a short period of time, and so you are 
going to get a little leeway. I emphasize the word "little." But tell 
me about that. How can you reconcile the fact that if we don't have 
some kind of judicial review for this thing that we all say that we 
love and we want and we want to do, that we really will carry it 
out when it stands in the way of some regulator or someone else 
from doing what he wants to do unfettered? 

Mr. Spotila. Let me say a couple of things. Let me begin by say- 
ing that I am a firm believer that Executive Orders should be com- 
plied with and certainly laws should be complied with. There is no 
question about that. In instances where there is a need for better 
enforcement, then I think that is something that we should pay at- 
tention to. So I do agree clearly with that. 

In the instance of Executive Order 12612, which was signed in 
1987 originally by President Reagan and carried forward by Presi- 
dent Bush 

Chairman Thompson. And carried forward by President Clinton. 

Mr. Spotila. And carried forward by President Clinton until— we 
know that there was an effort and a new Executive Order which 
was then suspended and so forth. I think that the truth is probably 
somewhere a little in between. By that I mean I don't think that 
this order has been well enforced probably by any of those three 
administrations from what I have been able to gather and from 
what I saw largely as an agency general counsel. 

I think that it was enforced more— it was complied with more by 
agencies than the GAO report probably gives credit. I think that 
in some instances with 
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Chairman Thompson. You mean 10,000 out of 11,000 instead of 
five or what? 

Mr. Spotila. The GAO referred to the number of times that the 
preambie to a ruie cited the Executive Order and used that as a 
guide, which is probabiy a pretty good indicator, i certainiy wouid 
not suggest to you that there was widespread compiiance with this 
order, i think, though, that there was some attention given to fed- 
eraiism impiications in the agencies. There has been and continues 
to be. 

in 1993, when President Ciinton issued Executive Order 12875, 
that caiied for an emphasis on consuitation, and which was foi- 
iowed by the Unfunded Mandates Reform Act, the agencies got a 
dear message that the White House, that the President, wanted 
them to give a iot more attention to consuiting and to be particu- 
iariy sensitive to the probiems of unfunded mandates. Neither of 
those was directed at preemption, but both of those were focused 
on items that are important and that reiate to federaiism and that 
we care about. 

i think that the agencies have given more attention to this. Our 
reports identify agency action that were not deait with by the GAO 
in its report and that teii a story of more compiiance than GAO 
wouid indicate. 

None of that, though, is to say that that is an ideai situation or 
that 

Chairman Thompson. Weii, whiie we are on the subject— the 
proof is in the pudding in terms of the extent of compiiance. And 
i am iooking at the statement of Professor Gdihorn who wiii be 
testifying here in a few minutes. But he says, "One empiricai sur- 
vey undertaken for the American Bar Association's Section of Ad- 
ministrative Law and Reguiatory Practice showed that require- 
ments not pressed by the Office of information and R^uiatory 
Anaiysis"— that is your office— "the office with responsibiiity in 
0MB for impiementing the reguiatory Executive Orders, or subject 
to judidai review, have been ignored rather than impiemented by 
the agencies." 

"Another review of agency ruies between 1996 and 1998 by GAO 
shows that agencies generaiiy have paid oniy iip service to the Ex- 
ecutive Order on federaiism. in fact, EPA did not mention the 
order in any of the 1,900 ruies issued in this period, and oniy 5 of 
over 11,414 agency ruies issued during these 2 years indicated that 
a federaiism assessment had been done." 

So, we are past the point of debate, reaiiy, i think, in terms of 
whether or not this has been given any cr^ence, any iip service 
to it, no priority by your office, deariy. Do you have a review check- 
iist that iists the things that you check these agencies on? 

Mr. Spotila. When ruies are considered, this is one of the eie- 
ments that Oi RA staff 

Chairman Thompson. This shouid not be a partisan matter. You 
brought it up. But i have to say that President Reagan raised this 
issue in his inaugurai address, issued this Executive Order, and 
his 0MB Director then sent a directive to the agencies reiterating 
the importance of the order. President Bush personaiiy sent a di- 
rective to the agencies to the same effect. But the reai proof is in 



106 


the pudding here in terms of these statistics. It just gets back to 
how much importance you place on this. 

Now, when you were over at the SB A, the matter of the Regu- 
latory Flexibility Act came up, and that requires agencies to deter- 
mine if there is a significant impact on certain small entities, and 
if there is, they are supposed to do an analysis and take steps to 
alleviate all of that. And when you were at SBA, you supported, 
along with the Vice President, giving judicial review. 

Now, is the impact on these small entities or these small busi- 
nesses important, more important than impacts on States? 

Mr. Spotila. I was a supporter and am a supporter 

Chairman Thompson. Of local governments? 

Mr. Spotila. Of judicial review in the context of the Regulatory 
Flexibility Act. Candidly, I think that it has been constructive to 
have it. The agencies take their requirements more seriously be- 
cause of it. 

Flaving said that, a lot of attention was given to how to focus 
that judicial review provision narrowly to accomplish better compli- 
ance without opening up an enormous amount of excessive litiga- 
tion. And those are some of the same concerns that I am referring 
to today. I think that we need 

Chairman Thompson. So you think we could focus ours in a way 
that would serve the same salutary purposes that 

Mr. Spotila. Well, the short answer to that is yes. As a little 
longer answer, the President has already signed the Unfunded 
Mandates Reform Act, which has a judicial review provision. Fie 
has indicated he would sign S. 746, which also has a targeted ap- 
proach. So I think it would be a fair assumption to say that a tar- 
geted approach would be something we could— we ought to be able 
to agree on. 

But if we are too indiscriminate, then there is a real risk of ex- 
cessive litigation, and I do not think that serves the public interest. 

Chairman Thompson. Mr. Moss, moving to Section 6, the rule of 
construction, you talk about the fact that this alters long-estab- 
lished doctrines. But the long-established doctrines that it alters 
are judicial doctrines which are trying to interpret our intent. 
Right? 

Mr. Moss. Correct. 

Chairman Thompson. Don't you think we have a dog in that 
fight? I mean, we ought to be able to state what our intent is. We 
should be willing to do that, shouldn't we? 

Mr. Moss. I absolutely believe that you have a very big dog in 
that. 

Chairman Thompson. We won't say what kind, but just 

[Laughter.] 

Mr. Moss. A very positive dog in that. 

What I would say, though, is that it is unclear to me whether 
moving to a system in which you have what I would call a frame- 
work rule that applies to future enactments, which provides only 
for express preemption or direct conflict preemption, is one that, in 
fact, in the long run will best capture congressional intent. Some 
of the most contested, difficult cases in the Supreme Court— you 
mentioned the increase in cases dealing with preemption. Some of 
the really big Supreme Court cases recently in preemption have 
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been figuring out what express preemption provisions mean. The 
Cippolonecase dealing with the cigarette warnings, the Medtronics 
case dealing with the medical device amendments, some of the 
most contested issues have dealt with that. 

In addition, some of the most heated, I think, attacks on preemp- 
tion have been in the area of express preemption, attacks on the 
broad express preemption provision in ERISA. 

Chairman Thompson. But those are policy debates. 

Mr. Moss. They are policy debates, but I think that there are 
still questions that go to whether 

Chairman Thompson. So you are basically saying it is impossible 
for us to express our intent. 

Mr. Moss. No, not at all. I believe 

Chairman Thompson. That it is very difficult. 

Mr. Moss. I believe that Congress should do so. I suspect that, 
although perhaps more difficult in the long run, it may be best 
done on a case-by-case basis rather than in a piece of framework 
legislation like that. I can give you an example of what I mean by 
that. 

Chairman Thompson. Well, you can still— you can do it on a 
case-by-case basis the other way. If we are concerned— and some 
of the witnesses that come after you will have some instances, and 
which I believe to be the case, where there are more and more 
cases where you have these confusing doctrines butting heads with 
each other and inconsistencies and courts coming up with these in- 
terpretations that are inconsistent with one another. So if we con- 
clude that and we decide that we want to lay down a framework 
and say unless we say otherwise, here is the rule. 

Mr. Moss. Right. 

Chairman Thompson. That doesn't keep us from saying other- 
wise. I n a given case, we can wipe the whole thing out if we choose 
to in a given case. The question is: What is the general rule going 
to be when we are silent on the issue? That is the issue here, isn't 
it? 

Mr. Moss. I believe that is correct, although I think that it is 
even the case that where you are silent on the issue in the subse- 
quent enactment, there are going to be debates, and the courts in 
the end are going to have to figure out what congressional intent 
is. 

To give you an example, another type of framework— there is not 
a great deal of framework legislation of this type, but another piece 
of framework legislation of this type dates back, I believe, to 1871, 
and it is the Dictionary Act. And it says unless Congress says oth- 
erwise, this is what these terms are going to mean. 

In a case called Monel, J ustice Brennan writing for the Supreme 
Court looked to the definition of the word "person" in the Dic- 
tionary Act. He said the word "person" in the Dictionary Act in- 
cludes a body politic, and, therefore, it must include municipalities. 
And, therefore, one can bring an action against a municipality 
under Section 1983. 

In a subsequent case called Quern v. j ordan, J ustice Rehnquist 
was writing for the majority, and the question was whether that 
same analysis would apply to States. And J ustice Rehnquist said 
the Dictionary Act is just too thin a reed to rely upon, to rely on 
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that definition in an 1871 statute to decide whether States should 
be subject to an action under Section 1983. There was nothing in 
the 1983 statute itself which addressed that. But the Court still 
had to wrestle with the question of what congressional intent was 
and whether implicitly Congress reached a different conclusion. 

Chairman Thompson. That wasn't a preemption case, was it? 

Mr. Moss. It was not a preemption case. 

Chairman Thompson. There can always be an issue as to what 
a particular word means, especially over a long period of time. It 
sounds like a significant len^h of time past that. I am not saying 
that it would never produce any litigation, but this litigation you 
are concerned about needs to be juxtaposed to the litigation that 
we have. I mean, we are just replete with litigation now, taking 
wild guesses as to what congressional intent is. This isn't a pan- 
acea that is going to foreclose every possible issue. And we will, if 
we decide to preempt, state so in clear, explicit language, hopefully. 
But I don't think we ought to get too hung up on throwing our 
hands up and saying, we are unable to express our intent. If that 
is the case, then we are in worse shape than I thought. 

Mr. Moss. I entirely agree that Congress should as clearly as 
possible express its intent. But let me just mention two other cases 
that come to mind in defense of implied preemption. Few people re- 
alize that perhaps one of the great decisions ever decided was an 
implied preemption case, and that is Gibbons v. Ogden. That is the 
case decided by Chief j ustice Marshall in 1824 that opened up our 
markets to interstate commerce. And I think people generally stud- 
ied the case in law school and think of the case in law school as 
a case which establishes the broad power of Congress to regulate 
interstate commerce. But the ultimate holding in the case. Chief 
j ustice Marshall comes down and says I don't need to decide in 
this case whether the power to regulate interstate commerce is ex- 
clusively for the Federal Government and whether the States have 
a role here. 

The State of New York imposed a monopoly on steamboat traffic 
between New York and New j ersey, and Chief j ustice Marshall 
said there is a Federal statute that provides for licensing of ships 
that are involved in the coastal trade. And I think an implication 
of that must be that Congress would have intended not to allow 
States to impose these sorts of monopolies and limitations. And, 
therefore, as a matter of implied preemption. Chief j ustice Mar- 
shall concluded that the markets had to be opened up and eco- 
nomic development began in earnest, and the case was widely re- 
ceived as one of the great decisions at the time it came down, even 
by those who were strong supporters of States' rights. 

Chairman Thompson. So what is your point? 

Mr. Moss. That implied preemption at times is extremely impor- 
tant and has a long history dating back to the early 

Chairman Thompson. It is important— I mean, if it carries out 
the intent of Congress, it is important. 

Mr. Moss. Yes. 

Chairman Thompson. And if it doesn't, it is important, too. But, 

I mean, that is the issue. Is a decision such as that carrying out 
the intent of Congress? And what you have there is a judge having 
to decide, as the courts often do, what the congressional objectives 
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are, what the national purposes are. My point is this legislation 
would void all that. 

Mr. Moss. Let me give just another example, Mr. Chairman 

Chairman Thompson. I will tell you what. Give it to Senator 
Voinovich because I have taken too much time. 

Mr. Moss. As have I, and I appreciate your indulgence. 

Chairman Thompson. We will have time. 

Senator Voinovich. I would just like to say that I appreciate the 
thorough evaluation that you have given of the legislation, and I 
for one will take it into consideration. And if we think that any of 
your points are well taken, we will try to incorporate them into the 
legislation. 

I happen to be one that feels that the more clarity we have in 
this area, the better off we are all going to be. I think the more 
consultation that we have with each other, the better off we are 
going to be. And that is really the kind of environment that we are 
trying to create through this legislation. 

Chairman Thompson. Thank you very much. Senator Levin. 

Senator Levin. Thank you, Mr. Chairman. 

I was intrigued by your last statement about the value of implied 
preemption, j ust a few minutes before that, you said it is desirable 
that Congress be as clear as possible as to whether or not it in- 
tends to preempt. Those are inconsistent statements. 

Mr. Moss. I don't believe so. Senator Levin. For example, one 
could imagine a circumstance in which Congress thinks as carefully 
as any group of human beings could possibly consider an issue. 
They think about every angle on it, and they draft a Federal law 
to address a problem. Twenty years later, the States for the first 
time start adopting some new form of regulation in the area that 
poses an obstacle to the Federal statute. No one in Congress at the 
time could have been expected to have foreseen this development. 
The development interferes with achieving Congress' purpose. And 
under this statute, it is unclear whether the Federal statute would 
be allowed to achieve its goal. And maybe in those circumstances 
Congress would then have to go back and re-evaluate the issue. 

So I don't think that it is always going to be the case that the 
rule that says that Congress always must be expressed or there 
must be a direct conflict will always best achieve congressional in- 
tent. 

Senator Levin. Well, I think you just put your finger on what the 
answer is, that if something crops up where the Congress now sees 
it is important to preempt, it can just simply adopt a preemption 
provision as an amendment to that law that was passed 20 years 
ago. But to use that as an example of why implied preemption 
somehow or other is desirable, when you yourself say as a general 
matter it is important to not do anything by implication, it is im- 
portant that we express one way or the other, it seems to me in 
general are inconsistent statements. 

Mr. Moss. Well, I respectfully disagree with that, and one reason 
I think I disagree is that these categories are not as neat as we 
would like to think of them. And, in fact, conflict preemption is a 
form of implied preemption. The two major categories are express 
preemption where Congress says we are preempting X, Y, and Z, 
and there is implied, which includes conflict preemption, field pre- 
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emption, obstacle preemption. And J ustice Black very eloquently in 
a case decided, I believe, in 1941 named Hines said that it is ex- 
tremely difficult to figure out which of these categories something 
fits into, but in the end the goal is to figure out what Congress in- 
tended. 

I think that the courts by and large are very respectful of that. 
They have rules and presumptions against finding preemption 
where it interferes with an area of traditional State regulation. 
And if there are areas in which Congress— where the courts have 
been finding preemption and Congress didn't intend it, I think that 
is something that obviously needs to be considered in the first in- 
stance to figure out whether there are particular areas that need 
to be fixed. 

Senator Levin. I think Congress is in a lot better position to de- 
termine whether it intends to preempt States than courts are 
through rules of construction which are incredibly complicated try- 
ing to divine what that congressional intent is. It is rar better, it 
seems to me, to know what the congressional intent is, or in the 
event that it is unknowable or unknown or unspecified, than for 
Congress to say which way it wants this to go. Do we want to pre- 
empt in the absence of an express preemption or a conflict or not? 
And if we say the presumption is that we do not want to preempt 
the States from acting, unless we expressly state so or unless there 
is a direct conflict, it seems to me that is a lot clearer guidance to 
a court than these rules that have been created over time, and it 
ought to be welcomed— I would think it would be welcomed by a 
court. 

I will leave that there, but your analogy as to how at times the 
absence of any clarity in law and the courts trying to figure out 
Congressional intent has led to a good decision reminds me a bit 
of saying, well. President Roosevelt during the 1930's was able to 
either ignore or evade the Neutrality Act, or whatever it was 
called, through our Lend-Lease Program; therefore, it is great for 
Presidents to evade our laws just because we have a good cir- 
cumstance there. I am all for it. Looking back in history, I am glad 
the President— I hope I would have been at the time— engaged in 
the Lend-Lease Program; therefore, I am glad the President evades 
our laws. But that can't be our general principle because I can 
come up with an example of where it was good that a President 
did evade our laws. 

So I don't think your— going back to the Marshall case is a par- 
ticularly good one. J ust because you can pull out an example where 
there was silence and, therefore, a very creative, wonderful Su- 
preme Court J ustice was able to reach a great decision is not, it 
seems to me, a very good argument for a policy of silence being 
something which leads to good results. 

Mr. Moss. If I can just say one thing quickly. Senator. It was not 
my intent to suggest that the court should reach out and just come 
up with good results in cases contrary to what Congress intended 
but, rather, that I am not convinced, based on my reading of the 
cases, that a rule that says there must be an express preemption 
provision is in the long run going to better capture congressional 
intent. And in my looking at the cases, I see enormous debate and 
complexity in discerning express preemption provisions, and it is 
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unclear to me that the courts are getting closer to congressional in- 
tent with those than they are in the implied preemption, where 
they are quite deferential. 

Senator Levin. You are saying that you don't think a court is 
given more guidance by an express statement of preemption than 
it is by silence. That is what you are saying to me. And it seems 
to me that has palpably just got to be wrong. That goes directly 
counter to what you earlier said, which is we should express our 
position on preemption. Do you want us to do it or not? 

Now, if you want us to do it— and I do, I think most of us do- 
then you have to take that position even though it may be not to- 
tally conclusive and even though there may be questions, as the 
Chairman pointed out, that remain for a court to try to figure out. 

You can't have it both ways. You either want us to express our 
intent or you don't. Which do you? 

Mr. Moss. I think it is prd'erable for Congress to express their 
intent, and 

Senator Levin. Even though there may be some open issues for 
a court. 

Mr. Moss. Sure. Yes. 

Senator Levin. I think that is a better position, but it is incon- 
sistent, I am afraid, with a few other directions that you have 
taken or tried to take this morning. 

Mr. Moss. Well, respectfully. Senator, I don't think 

Senator Levin. You don't have to be that respectful. You can just 
disagree period. [Laughter.] 

Mr. Moss. I think there is a difference when one is dealing with 
a type of framework legislation like this where in 1999 Congress 
passes a rule like this that presumably will be on the books for 
many decades to come and future Congresses will be guided by it, 
compared to a circumstance where Congress sits down in a par- 
ticular context and says what is it exactly we want to do here and 
let's say as clearly as we can what we want to do here, which I 
think is a very gocxi thing. 

Senator Levin. Another area I want to go into with you is also 
an area which the Chairman got into, and that is the failure of ap- 
parently three administrations in a row here now to prepare fed- 
eralism assessments. We had an Executive Order back in 1987 of 
President Reagan. Now we are going into the seventh year of the 
Clinton administration. According to the Acting Director of 01 RA, 
that Executive Order basically has never been followed, apparently, 
through three administrations, if I read this correctly. We know 
from a test in the last 2 years it has never been followed. Appar- 
ently, it wasn't even followed during the administration in which 
it was issued. 

That, it seems to me, presents an awfully good argument for us 
to incorporate into law the requirement rather than using it as, ap- 
parently, I think you do as a reason for why we shouldn't do it be- 
cause it has never been followed. 

Isn't the fact that that Executive Order has been ignored admin- 
istration after administration reason for why we should act, why 
we should put its requirements in law, including the federalism as- 
sessment, rather than using that as I think it has been used by the 
administration as a reason not to act? 
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Mr. Moss. Let me 

Senator Levin. I think I should go to Mr. Spotila. I am sorry. I 
agree. You are looking over to your right and I will look over to 
your left. 

Mr. Spotila. I thought maybe I was going to escape that one. 

Senator Levin. No. 

Mr. Spotila. Senator, as I said, right before you came in, I am 
firmly convinced that Executive Orders should be complied with. 
They must be complied with, as must laws, with or without judicial 
review. I don't have direct experience on OMB's relationship with 
Executive Order 12612, but I have been advised, as you have al- 
luded to, that it appears that for three administrations this was 
not enforced by 0MB. It is unclear whether GAO has captured pre- 
cisely the amount of agency compliance with the Executive Order, 
but there seems to be a general sense that there wasn't much com- 
pliance, if any. 

I think that the efforts in this administration began with Execu- 
tive Order 12875 on consultation and then the effort to come up 
with a new Executive Order that would deal with preemption as 
well as consultation and unfunded mandates last year. That effort 
recognizes that there is a need for guidance to the agencies and 
that with clear guidance then we would be in a position to compel 
the agencies to do what is appropriate. 

Having said that, if the Congress determines that it would add 
value to legislate in this area, then I don't think we object to that 
concept. It becomes a matter of how to do it and whether we can 
avoid unintended cons^uences. 

Senator Levin. Putting aside the judicial review question just for 
a minute, do you support, does the administration support a re- 
quirement that there be a federalism assessment in law? 

Mr. Spotila. I think the administration believes that it is not 
necessary for it to be in law, that it can be dealt with through an 
Executive Order. I believe that is the administration position. That 
does not necessarily mean that the administration would not— that 
the President would not sign such a bill, but it does mean that they 
feel that an Executive Order can be shaped in an effective way to 
deal with this issue. 

Senator Levin. Thank you. If history is any guide here, the Exec- 
utive Order which has been on the books for 12 years has been ig- 
nored, which is one of the problems with Executive Orders, by the 
way. We face this all the time. I am looking at a former chief exec- 
utive here, so I am a little bit worried about saying that here. But 
we find too often that the administrative agencies simply ignore 
what is in the Executive Order, and they get away with it because 
it is not in statute. So we face this in a number of areas where we 
have to put in statute something in order to make sure it gets 
done. And I think it is very clear from the history of this that this 
is one such example. 

I think maybe I have gone over time, but those are all the ques- 
tions I have. Thank you, Mr. Chairman. 

Chairman Thompson. Along those lines, we are right in the mid- 
dle now, apparently, of your negotiating with State and local gov- 
ernment representatives on a new Executive Order. I mean, that 
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has been up in the air for some time now, hasn't it? Aren't you in 
the process of negotiating one? 

Mr. Spotila. The administration is in the process, yes. I have not 
personally been involved yet in that, but 

Chairman Thompson. Who is handling that? Is Ms. Katzen still 
handling that? 

Mr. Spotila. She has some involvement in it, yes. She has the 
advantage of having worked on this issue for some time now and 
has been one of the people involved. 

Chairman Thompson. I know she has, and we have got some 
questions for her, too, when she comes up for confirmation. 

Mr. Spotila. I know that there is a significant effort to try to 
reach an understanding, and I think people 

Chairman Thompson. Well, the administration tried to repeal or 
supersede the Executive Order we have been talking about with a 
new Executive Order, which caused great concern among a lot of 
the people affected on this federalism issue, and without consulting 
with State and local representatives, even though the Executive 
Order would require consultation with State and local representa- 
tives. So they weren't even— in the process, they weren't even com- 
plying with the Executive Order that they were trying to get done. 

I mean, how much more evidence do we need for the need to legis- 
late in this area? I don't know what is going to come out of that, 
but I will guarantee you one thing: If because of everything else 
that is going on some reluctant acknowledgment is made in some 
Executive Order about federalism, with this history it doesn't mean 
a whole lot to me in terms of this legislation. 

I am more than willing to work with you on the judicial review. 

I don't want to bog this thing down. I must say that the elements 
that have to be complied with by the agencies are of a little dif- 
ferent category than in some of the things that we deal with here. 
We might could use the Regulatory Improvement Act as a model 
for judicial review. But the requirements here have to do more with 
assessments and descriptions and analysis under this federalism 
bill. If it really doesn't go directly to the merits of the rule that is 
being promulgated, it just has to do with an analysis of the fed- 
eralism impact and the extent to which you have consulted. 

Frankly, if you do want it all, I don't see much grounds for chal- 
lenging that since it doesn't go to the efficacy of the rule itself. Do 
you see what I mean? I am not sure how all that cuts, but it does 
seem like this is a different kind of category of rules, and it 
shouldn't present a major— or requirements, I should say, in pro- 
mulgating the rule, and shouldn't present a major problem for us 
in figuring out some way to require an agency to make a good-faith 
effort— I mean, not to be able to say, yes, we consulted with every- 
body when, in fact, they didn't. I mean, there has got to be some 
remedy for that if something like that happened. 

Mr. Spotila. Well, we believe that we ought to be able to work 
with you on this and work something out. As I said in my testi- 
mony and as I will repeat again, we share many of the same objec- 
tives here, and I think it is a matter of how to work together to 
get this right. 

Chairman Thompson. Well, I appreciate that. 
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Mr. Moss. Mr. Chairman, not to invite a question on this, but 
aiso not to ieave any misimpression, i shouid teii you that i have 
been present during a number of the discussions with the State 
and iocai governments which i r^arded as very fruitfui. 

Chairman Thompson. How is it going? 

Mr. Moss, i think we have had a very positive interchange, and 
we are working very hard, and i think we remain hopefui that we 
are goi ng to be abie to reach 

Chairman Thompson. Have you decided, in trying to come up 
with an order that requires consuitation with them, that you ought 
to consuit with them? 

Mr. Moss. Yes, Mr. Chairman. 

Chairman Thompson. We have gotten over that hurdie. 

Aii right, is that a vote? [Pause.] 

i am going to recess here just very briefiy in order to go vote, 
and we wiii come right back, i am sorry, i was hoping we wouid 
be abie to keep going, but it doesn't iook iike we are going to be 
abie to. So we wiii recess hopefuiiy just very briefiy to have an op- 
portunity to vote. 

[Recess.] 

Chairman Thompson. Let's come back to order here very briefiy. 
Senator Roth has come in, and he has an introduction to make 
which wiii aiiow us to get started on our second panei. So, gentie- 
men, we want to thank you for being with us, and we wiii— i don't 
think we need to ask the whoie second panei to come up, but you 
may go, if you wouid. Senator Roth wiii make an introduction to 
iead off our next panei. 

OPENING STATEMENT OF SENATOR ROTH 

Senator Roth, i want to thank the Chairman for his courtesy. 
Piease come up. Governor Carper. For me it is a great pieasure to 
introduce a distinguished Deiawarean to the Committee today. And 
appearing as a witness for the second panei is Tom Carper. Tom 
is governor of the State we aii affect ion at eiy caii "the smaii won- 
der." 

Now, i have known Governor Carper for many years, and we 
have had the opportunity of working on many issues of great im- 
portance to our beautifui State. 

Tom has a very distinguished background. He served as Deia- 
ware's State treasurer from 1977 to 1983. in 1983, he came to 
Washington as a Congressman and spent aimost a decade in that 
office before assuming the governorship in 1993. 

Currentiy, the governor serves as chairman of the Nationai Gov- 
ernors' Association, and his background as weii as his responsibii- 
ities in this new roie gives him a unique insight into the topic be- 
fore our Committee today, the important issue of federaiism. 

Like many of us here. Governor Carper understands the speciai 
roie of State government and the need to k^ these governments 
strong and vitai. He is such an expert on this area that he agrees 
with me and supports the Federaiism Accountabiiity Act. 

So it is a great pieasure to weicome you here today. Governor 
Carper, and have you before our Committee. We iook forward to 
working with you on this biii as it proceeds. 
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Governor Carper. Mr. Chairman, thank you very much. I feel 
like this is a home game as opposed to an away game, and I am 
delighted to be here with you. It is great to see George Voinovich 
who preceded me as chair of the NGA and to see Senator Levin, 
whose brother I served with in the House on the House Banking 
Committee for a while. 

I just want to say to you and to others on this Committee and 
the Senate, Democrats and Republicans alike, who have sponsored 
this particular bill that you are holding a hearing on, many thanks, 
many thanks. 

I would ask permission, Mr. Chairman, if the full text of my 
statement might be entered into the record, and I would just like 
to summarize it if I could. 

Senator Roth. That will be fine. We will have to recess because 
we do have a vote on the floor. And so I am going to recess and 
go back, and the Chairman will return in just a few minutes. 

Governor Carper. That will give me time to rewrite my testi- 
mony. [Laughter.] 

Senator Roth. Again, we welcome you here. 

Governor Carper. Thanks. You are good to be here. I appreciate 
it, sir. 

Senator Roth. The Committee is in recess. 

[Recess.] 

Chairman Thompson. We will reconvene and turn to our second 
panel. The first witness will be the Hon. Thomas Carper, governor 
of Delaware, the chairman of the National Governors' Association, 
who has been introduced. 

He will be followed by the Hon. ] ohn Dorso, Majority Leader of 
North Dakota House of Representatives, who is testifying on behalf 
of the National Conference of State Legislatures. Majority Leader 
Dorso testified before our Committee in May on the federalization 
of crime, and we are pleased to have him again with us. 

The final witness on this panel will be the Hon. Alexander 
Fekete, who is the Mayor of Pembroke Pines, Florida, who is testi- 
fying on behalf of the National League of Cities. 

Governor, I know you have to leave soon, so I thank you for 
being with us today, and we would be pleased to hear any state- 
ment you have to make. 

TESTIMONY OF HON. THOMAS R. CARPER.i GOVERNOR, STATE 

OF DELAWARE, AND CHAIRMAN, NATIONAL GOVERNORS' AS- 
SOCIATION 

Governor Carper. Mr. Chairman, thanks very much. Could I ask 
that my printed statement be entered into the record? 

Chairman Thompson. It will be made part of the record. 

Governor Carper. Thanks very much. Thank you for inviting us 
to come and letting us be here. 

This is sort of the second bite out of the apple that the governors 
have had. Mike Leavitt of Utah was here I think earlier in the year 
and testified, and we appreciate the second chance. It is just great 
to be with Senator Voinovich. It is hard to call him Senator. He 
still thinks like a governor, and we are delighted that he is here. 


J-The prepared statement of Governor Carper appears in the Appendix on page 306. 
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It is great to be with you. Sometime during my testimony you will 
hear me speaking, but you will see his lips moving. [Laughter.] 

It has been that way for a while, hasn't it, George? 

Senator Voinovich. Governor, I would like to say thank you for 
being here today, and I just want to say that there are some won- 
derful things that have happened in this session of the U.S. Con- 
gress because of the wonderful relationships that your organization 
and the other organizations and the Big 7 have developed with the 
leadership here in the Senate and in the House. Hopefully, we will 
keep following through with this legislation. 

Governor Carper. I hope so. I just want to say particularly to 
you, but to others as well, education flexibility, and your colleague 
from Tennessee, Bill Frist, was very good in that, tobacco 
recoupment, all kinds of issues, thank you very much for what you 
are doing. 

I was sitting in the audience when some of the discussion from 
the last panel got off on the Executive Order that the administra- 
tion has been working on. Senator Voinovich was then a governor. 
In fact, we were, I think, in Milwaukee getting ready for a gov- 
ernors meeting when the word came out that the administration 
was about to issue a new Federal Executive Order on federalism. 
We got on the phone and called the folks back here in the adminis- 
tration, asked them to back off— he says you haven't consulted with 
us at all, not the governors organization or any other organization 
to our knowledge, and we just asked them to back off and give us 
a chance to sort of revisit the issue. And they have been good about 
doing that, and we have had a real long conversation. And I think 
for tine most part we have narrowed and eliminated our differences. 
There is still a difference on a key issue, and that is, I think, the 
4(b) preemption. But other than that, I think they have met us 
halfway, and I am well pleased. 

I am pleased to have a chance to come before you today, and I 
just want to sort of summarize my testimony for about the next 45 
minutes. [Laughter.] 

Not really. 

Chairman Thompson. We are used to that. 

Governor Carper. When you had Mike Leavitt here, you had the 
governor who knows about this stuff. You got me, and I have 
learned from him and from George Voinovich. 

I would like to share with you a couple points. First, is thank you 
for being our partner. Thank you for regarding us as a full partner, 
and we are real supportive of this legislation, as you know, and are 
delighted to see it has bipartisan support. We hope you can come 
up with something that the President can sign and that we can all 
benefit from. 

If you look at the last decade, most recently education flexibility 
legislation, what you did on unfunded mandates, what you have 
done on child care, what you have done on welfare reform and 
some other areas, you have actually sort of devolved power back to 
the States. We think that is good, putting the power closer to the 
people and trying to hold us accountable, and that is the way it 
ought to be. 

While devolution has sort of occupied center stage during the last 
couple of years, another story has unfolded with a little less fan- 
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fare, and that is preemption of State and local laws. Sometimes we 
focus on the administration doing the preempting, but the Congress 
preempts, too. I used to be a Congressman, was for 10 years. I did 
my share of preempting. And, in fact, one of my primary antago- 
nists was Senator Levin's brother, Sandy, and we did war on the 
House Banking Committee. I was trying to preempt some State 
laws. We were trying to work on— the issue of how long it takes 
you to get access to your money, your checking accounts, after you 
deposit a check? We call it clearing times, and I was trying to pre- 
empt some State laws. Sandy was trying to stop that or slow it 
down. In the end, we preempted and I think we came up with a 
good national policy. 

So I sit before you today as one who has done a little preempting, 
but who sits as governor 

Chairman Thompson. A reformed sinner. [Laughter.] 

Governor Carper. Reformed, that is right. What is it? Hate the 
sin, love the sinner. But there are times when it is appropriate to 
preempt, and I think what you are trying to do here is to say if 
there is a Federal law that we pass and if you got a State law over 
here that is inconsistent, before the Federal law preempts the State 
law, you have got to say here in Congress we mean to preempt you. 
And if you don't and we end up in court, then we sort of say to 
the courts, in that case you cede to the States. You basically yield 
to the States. And that is pretty much the way we think it ought 
to work. 

Federal preemption of State laws has occurred as a result of not 
any kind of malicious desire on the part of anybody here in this 
body or across the Capitol to undermine State sovereignty. There 
is sometimes the unintended byproduct of other issues, and, unfor- 
tunately, that can be the same for States regardless of whether the 
motives are good or bad. Sometimes we have ended up with State 
and local authority decision-making reduced. We have seen a little 
bit of centralization of power here in Washington. Maybe more 
than is in the interest of our country. 

As I said earlier, it is not just the agencies that preempt, but the 
Congress does as well. 

I just learned this in preparing for my testimony. There is a serv- 
ice in the congressional legislative website. It is called Thomas. 
That is provid^, and some of our folks looked it over to see if we 
could find the preemption in the titles of any bills that are coming 
before Congress. I am told it came up with 115, which is pretty im- 
pressive, 115. I don't know where they came up with the name 
Thomas. 

Chairman Thompson, j ust 1 day's work sometimes. [Laughter.] 

Governor Carper. I would like to sit here before you today and 
say I think this situation is going to get better with respect to pre- 
emption. My guess is as we go forward and have more inter- 
national competition and folks are trying to respond quickly to 
technological developments and people are trying to maximize op- 
portunities that are created by deregulation and businesses seek to 
streamline legal and regulatory requirements, my guess is we 
might end up with greater problems with preemption. And I can 
understand businesses not wanting to contend with a whole myriad 
of State and local codes with our statutes and our rules that pre- 
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vent them from being able to respond effectively to changes in the 
marketplace. 

However, just as Federal laws and oversight serve important 
purposes that include preventing monopolies, raising revenues, and 
also financing Social Security, we think the State and local laws 
fulfill a variety of critical functions, too. 

State and local taxing authorities provide funds. You know this 
as well as I do. We do it for education. We do it for the roads that 
you help us to build, for law enforcement, for health care, and for 
environmental protection, too. State banking, insurance, and secu- 
rity laws impose capital adequacy requirements and underwriting 
standards, licensing procedures that safeguard consumer deposits 
and investments and protect against fraud and against abuse. 

We have State utility regulators that are trying to ensure our 
citizens get high-quality water and electric and sewage and tele- 
phone service and they get it at reasonable prices. 

The important role of State laws and our regulatory responsibil- 
ities shouldn't be forgotten in the midst as we scramble to accom- 
modate businesses and react to the forces of globalization, the 
forces of technology, and the forces of deregulation. Our States and 
our citizens, people you represent, too, stand to benefit as much as 
businesses from the changes that are being made, but not at the 
cost of continuing Federal preemption of State laws. 

I want to thank you for the work that has been done on un- 
funded mandates, and I know that was done by a previous Con- 
gress, previous leadership of the NGA, but we are grateful for it. 

The legislation we are discussing here today is actually pretty 
similar to the unfunded mandates legislation that was enacted 
about 4 years ago. That legislation has been successful because it 
provides better information and analysis about unintended con- 
sequences of Federal action before they happen. I will say that 
again: Before they happen instead of after they happen. And your 
preemption bill is not dissimilar to that. It focuses on, as I under- 
stand it, providing information and ensuring consultation prior to 
action by either the Congress or by any Federal agency taking ac- 
tion with federalism implications. 

I am happy to tell you today NGA supports your bill, S. 1214, 
Mr. Chairman. We urge you to schedule markup as soon as pos- 
sible, maybe after this testimony is over today, maybe later this 
week, or maybe next month. But we would like for you to— we 
would encourage you to move forward with all due diligence. 

There are a couple of changes we would like for you to think 
about making to the bill, and let me just mention them briefly. 

First of all, I think in Section 5 the analysis required in Com- 
mittee or conference reports you might want to consider expanding 
that a bit. We think it is important for Federal officials to under- 
stand the effects of legislative and regulatory preemptions on costs, 
on economic development, on consumer protection, and State and 
local enforcement authorities. We would ask you to keep that in 
mind with respect to Section 5. 

Additionally, I think you have got a point of order. I think the 
unfunded mandates law includes a point of order. I don't believe 
this bill does, and you may want to consider amending this bill to 
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provide for a point of order, and I would ask you to keep that in 
mind. 

The other point, I think this deals with Section 6(b), and the 
rules of construction would apply to all rules promulgated after en- 
actment of this legislation. Let me try to get this straight. I think 
the way the bill is written it says that you would affect Federal 
rules promulgated pursuant to legislation enacted previously. So 
that is a rule or regulation promulgated after the passage of this 
bill where it could be promulgated with respect to legislation that 
was previously adopted. And what we would encourage you to con- 
sider is amending that subsection so that the rules of construction 
apply only to Federal rules promulgated pursuant to legislation en- 
acted after S. 1214. 

In conclusion, let me just say that the legislation I worked on 
down here was never perfect. I don't know that this is either. It is 
good. I don't know that you are going to be finished or we are going 
to be finished on this front. But I just want to encourage you to 
continue your efforts and to expand your good work to this threat 
to federalism, and that is preemption. 

We want to urge you to join us as States and as governors in a 
working partnership involving all of America in our system of gov- 
ernment through all of its elected officials, whether we are in State 
houses or here on Capitol FI ill. And I think that we can best meet 
the needs of the folks that we are all elected to serve if we meet 
the collective needs of the people and we pull together as you tried 
to do here in this partnersnip. 

Again, it is a good bill, and we have got a couple points we would 
like for you to keep in mind as you go forward. We would like to 
urge you to mark it up and send this baby over to the Flouse of 
Representatives. 

Thank you very much. 

Chairman Thompson. Thank you very much, governor. I really 
appreciate the leadership that you have shown in this area, and it 
is something that is kind of misunderstood by a lot of people. It has 
to do with— the benefits of moving in this direction, and we have 
had a lot of activity in terms of devolution, are first of all it is con- 
sistent with sound constitutional principles, and there is a reason 
that it is set up that way in the Constitution, because what we are 
talking about is power and the distribution of power. And we all 
know what the Founding Fathers thought about that and how im- 
portant it was. 

There seems to be a tendency in democratic societies to cen- 
tralize as time goes on, and we are trying to fight against that not 
only for constitutional reasons and for distribution of power rea- 
sons, which is important in a democratic society, but for very prac- 
tical reasons. And governors such as yourself who have come up re- 
cently with such innovative ideas, so much of the good things that 
are happening in this country are going on at that level, and we 
have learned that not all the good ideas come from up here, and 
that we ought to be very careful in preempting these fields. 

As far as this bill is concerned, I appreciate your suggestions. I 
would like a point of order, too. Frankly, there may be some prac- 
tical difficulties in getting that done. Maybe we can work together 
and maybe you can help us get that done. 
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Governor Carper. Be happy to try. 

Chairman Thompson. I think that would be a good idea. 

I think in terms of the other point, the bill does have to do with 
statutes that have already been previously passed, and I must say 
that there undoubtedly, of course, will be additional rules, many, 
many rules coming down that have to do— that are done pursuant 
to statutes that have already been passed. But it is not meant to 
preempt those statutes that have already been passed. The bill 
says that preemption can be authorized by the statute, and if 
courts have previously determined, for example, that a statute pre- 
empts certain areas, I think that would be incorporated in the rule. 

In other words, I am a little bit concerned about the wording of 
this and making sure it was clear enough as to what we were try- 
ing to do, and I think it needs a little work, perhaps. But we want 
it to apply to old statutes, but we are not trying to rewrite or pre- 
empt all the old statutes, if you know what I mean. So we are on 
the same track there, I think, and we will continue to work on 
that. 

Thank you very much. Senator Voinovich. 

Senator Voinovich. I am pleased that we included in this legis- 
lation a problem we had, and that is the issue of Medicaid caps, 
whether they are unfunded mandates, and the issue of whether or 
not, if you have some of the changes in administrative costs, 
whether or not that is an unfunded mandate. Mr. Chairman, that 
is real important because it is a follow-through 

Chairman Thompson. You were on to us about that before you 
ever got here. I remember. 

Senator Voinovich. Right. The other thing is that on the record 
I would like your comment about the fact that under the unfunded 
mandates relief legislation there was to be agency review of impact 
on regulations. I would be interested in your opinion on whether 
or not that has happened or not, just for the record. 

Governor Carper. I wish I could tell— I think there has been, 
but. Senator, I could not tell you for sure. 

Senator Voinovich. Well, one of the things was that they were 
supposed to be looking at the regs, and from my experience that 
has been pretty well ignored in terms of 

Governor Carper. By some it has been, by others not. It has 
been uneven. 

Senator Voinovich. The other is the question of judicial review 
in terms of federalism impact statements. How important do you 
think that is? 

Governor Carper. In a perfect world, I think it is desirable. I 
don't know if you can get it done. And as you go forward, I would— 
what is the old adage? Don't let the perfect be the enemy of the 
good. If you can get it done, fine. If you can't, then get what you 
can. 

Senator Voinovich. In terms of the suggestions that were made 
by representatives of the administration today, I would be very in- 
terested to have your response to some of those suggestions. We 
certainly want to make sure that once this legislation is marked up 
that we have a good chance of having the President sign it. I think 
that where you feel they may have made some good suggestions 
that you feel comfortable with that are not inconsistent with what 
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we are trying to accomplish here, I would sure like to hear about 
them. 

Governor Carper. Good, and we would welcome the opportunity 
to submit something in writing. I was in and out of the room while 
they testified. We will have some really smart people who heard 
the whole thing and who know this stuff backwards and forwards 
to help us prepare something that would be helpful. 

Chairman Thompson. Thank you very much. Senator. 

Governor, I know you have other obligations. Thanks again for 
being here with us. We look forward to working with you. 

Governor Carper. Thanks very much. Let me just say again to 
Senator Voinovich, if you had something to do. Senator, with get- 
ting that Medicaid cap— the language included on the appropria- 
tions bills— the entitlement programs, rather, that you alluded to 
earlier, thank you. That is much appreciated. 

Senator Voinovich. He heard us. 

Chairman Thompson. I can attest to the fact that you beat up 
Senator Glenn and me both over that. 

Governor Carper. Good work. And, Senator, I look forward to 
being in your State. Your governor. Governor Sundquist, is going 
to be hosting the Nation's governors and a bunch of people at a 
technology conference, education technology conference, in about a 
week. 

Chairman Thompson. Great. 

Governor Carper. We want to get, naturally, and learn as much 
as we can from T ennessee. 

Chairman Thompson. There is a lot to be learned down there. 

Governor Carper. Most of us governors learned what we know 
from George Voinovich. [Laughter.] 

Chairman Thompson. Thank you very much. We appreciate your 
being with us. 

Mr. Dorso and Mr. Fekete, we appreciate your forbearance, and, 
Mr. Dorso, thank you again for coming back. You are getting to be 
a regular customer to this Committee, and we appreciate the work 
you are doing in this area. Would you make your statement, 
please? 

TESTIMONY OF HON. JOHN M. DORSO.^ MAJORITY LEADER, 

NORTH DAKOTA HOUSE OF REPRESENTATIVES, ON BEHALF 

OF THE NATIONAL CONFERENCE OF STATE LEGISLATURES 

Mr. Dorso. Good afternoon. Senator Thompson. I guess I will 
skip through all of the majority leader stuff and just say, as the 
governor said, the staff of NCSL and I have put together written 
testimony which I think is very good, and I encourage you and the 
Members to read it. 

Chairman Thompson. We will make the full statement a part of 
the record. 

Mr. Dorso. OK. As I listened to the proceedings here today, it 
is fairly obvious that you— and I have heard you in some of the 
presentations that you have made— understand the problem. The 
problem obviously is the increasing frequency of preemption, not 
only by Congress but by agencies of government. And, certainly I 
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guess we all understand that the Supremacy Clause is there, and 
if you have a will to do that, certainly you can. 

I don't have a problem with that, and as you have said, if that 
is your intention, let us know what your intention is as you debate 
whatever your bill is in front of you that contains that type of ac- 
tivity. I mean, we will all be part of the debate at that time as to 
whether, in fact, that is exactly what you intend to do. 

So I really don't have a problem with preemption from the stand- 
point as you have pointed out. If we all know that that is what is 
going to happen, then we should all understand it and what it real- 
ly means. 

Certainly I think that we as States from the other standpoint 
think that we do a good job in what we do, and we don't like pre- 
emption any more than it has to be. We understand that some- 
times it has to be. But I think that we all understand that States 
are probably the basis of a democracy. It is part of the Constitu- 
tion, a cornerstone of the Constitution, that we keep government 
as close to the people as possible, and certainly the States are 
there. 

I have a number of instances in my testimony where I talk about 
instances where Congress has preempted States and it is causing 
big problems for us. One of them is the I nternet Tax Freedom Act. 
North Dakota is one of those States that did pass a tax on I nternet 
providers, and Congress did its will on that, and we are fighting 
through that problem. 

Obviously, the whole problem about the I nternet gets to be sales 
tax revenues, and I know State Senator Finan, Senator 
Voinovich— we are good friends, and we have talked considerably 
about what a terrible problem it is for Ohio. Obviously, Ohio has 
much bigger sales tax numbers to deal with, but in North Dakota, 
it is a big problem for us, too, and for the political subdivisions. 
And it would be unconscionable for Congress to take our right to 
sales tax away. 

Chairman Thompson. You can imagine what it is like for a State 
that doesn't have an income tax. 

Mr. Dorso. Well, yes, sir, I understand that. 

Chairman Thompson. Which is Tennessee. 

Mr. Dorso. And it is not only that we have got the State tax 
problem, but I have retailers in my hometown of Fargo, North Da- 
kota, that are going to be put in a terrible position competing 
against Internet sales and sales taxes is 7, or 8 percent, some of 
them going to the local subdivision, some of it to the State. I mean, 
it is just a bad situation, and I think we have got to work through 
that. 

Now, that may take working together, I hope. States and Con- 
gress, to do that, but the Tax Freedom Act I think was a bad way 
to start, and obviously we have talked about the fact that that com- 
mittee was put together, and we didn't like the way that was done 
very well either. 

But, the Y2K liability bill, we have talked about that particular 
problem. I would like to talk a little bit about electric deregulation. 

I mean, that is a subject that comes up in Congress on a regular 
basis. 
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I have a friend of mine, Chase Hibberd, who is the chairman of 
the tax committee in Montana, and we converse on a regular basis, 
sometimes about hunting dates, but we were just talking the other 
day about Montana has gone much more quickly than North Da- 
kota as far as electric industry deregulation and a redo of their tax 
structure. 

Well, we haven't moved as fast, but one of the reasons that I 
have not wanted— and we have an interim committee studying it. 
We really want to watch what Iowa and Montana, some of our 
neighboring States are doing to see if they have done it right before 
we get too far down the road and have to fix it. 

Now, of course, on the other side of it, I think we can fix it faster 
than you could fix it here, because we seem to be able to move 
quicker on those types of issues. So I think that we as States can 
react to some of these things faster, and I think we can do it in 
an inventive kind of way. And we don't have a one-si ze-fits-al I situ- 
ation. Obviously, the Montana structure, as far as their electric in- 
dustry, is completely different— well, not completely, but somewhat 
different than North Dakota's. We are going to have to approach 
things a little bit different than they. And on so many issues, that 
is the way it is, and I am sure you are aware of that. 

Chairman Thompson. You mentioned Y2K. Could you state your 
concern there a little bit more? 

Mr. Dorso. Well, Mr. Chairman, we in North Dakota— I will give 
it to you from the North Dakota perspective. We had a number of 
Y2K bills introduced in the last legislative session. We chose to de- 
feat those bills that were introduce, the industry people one, other 
people different versions. We decided that this was an issue left to 
the courts, that it was only going to be something that lasted 
through the year 2000, maybe a couple years thereafter, and we 
didn't need a law to deal with Y2K liability that would be sitting 
there on the books for the next century waiting for another turn 
of the clock. 

So we don't perceive that we are going to have a big problem 
with it in North Dakota, and we really didn't think when we saw 
what Congress was doing that it was necessary to have, again, a 
one-size-fits-all thing. 

Chairman Thompson. I appreciate that. 

Mr. Dorso. As I said, I am going to try and move through this 
fairly quickly in case you have got some questions. 

You have already talked about the fact that this is increasing 
five times. I want to point out another example that I just came 
across because, being the chairman of the Law and j ustice Com- 
mittee at NCSL, we were dealing with some Native American 
issues. And the Department of Interior was proposing a rule on 
trust lands, and the staff at NCSL sent that to me, and I started 
reading it, and when I got to it, I just got livid because in it it says, 
'They acknowledge the local tax base may be affected, but the re- 
fusal to comply with the Executive Orders is based on a totally un- 
supported statement that because the loss of revenue is minimal." 

Well, I can tell you, in North Dakota, where we have a number 
of reservations, that that is just absolutely malarkey. And if that 
is the way that these agencies just go around and put you in a pen 
by just making statements like that— and, also, I called NCSL, and 
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I said write them a letter and say that is absolutely a gross mis- 
representation of where we are at. 

I mean, they either don't acknowledge it at all, or if they do ac- 
knowledge it, they put something like that in it. 

Chairman Thompson. That doesn't necessarily answer the fed- 
eralism issue, anyway. I mean, one part of it. 

Mr. Dorso. But, agencies propose rules all the time that affect 
us, either fiscally and/or legally. The DOJ on the ADA thing, I 
mean, I think ADA is fine, there are a lot of great things about it, 
but when you get to mental health issues and community health 
care, we have got a lot of issues to work through with that. And 
they just write a rule that is supposed to fit ever^hing. Well, I can 
tell you, what fits Baltimore doesn't fit Wi I listen. North Dakota, 
when you get to that issue. But they seem to think it is, and they 
just send it out, and we are supposed to all of a sudden comply. 
If we don't comply, there is reason for somebody to bring a lawsuit 
against the State. And there is no way for us 

Chairman Thompson. But not against them. 

Mr. Dorso. No, they don't sue the Department of j ustice. They 
sue us. 

So then I have got the Attorney General calling me and saying 
what are you going to do about it, and that is just another instance 
that's in here. 

Like I say, in conclusion, Mr. Chairman, I know that you have 
been active in this, and I know Senator Voinovich from his days 
as governor has been active in this. I was in Ohio when we origi- 
nally started talking about this, what, 4 or 5 years ago. Senator? 

Mr. Chairman, I will tell you I feel so strongly about this I got 
up at 4 o'clock this morning to come down here. I am going home 
tonight. But I feel this is a cornerstone of our democracy, and I 
know that you believe that and Senator Voinovich believes it. We 
are totally in support of what you are doing here. If we can be help- 
ful in this regard, I know this is not probably the final product, and 
it has to work its way through. 

I certainly think there has to be some safeguards built into it. 

I heard the judicial review question. I am not sure that we want 
everybody to sue every agency if they do not like it. But, still, if 
we do not have some kind of judicial review, at least reserved to 
maybe the State and some political subdivisions. I do not know 
what it will mean if it is not in there because, as you have pointed 
out, the agencies do not seem to care anyway. At this point, an Ex- 
ecutive Order does not do anything. 

So I think the point of order question, I do not understand that. 
That is not the way we operate in the legislature in North Dakota. 
You have to be the judge of whether that is important to you, 
whether it could be an effective tool or not. I do not know. But if 
it is effective, and you can get it, as was said by the governor, I 
guess that is something that you will have to weigh out. 

I think the most important part of this is is that you are making 
the effort to get this done. And just the dialogue of making that 
effort is important. But passage of it would be great. I think it is 
something we can build upon. I think there is an experience curve 
here that would be great for the States, and I certainly want to 
congratulate you and the co-sponsors for your efforts in this regard. 
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Chairman Thompson. Thank you very much. We really appre- 
ciate your taking the trouble to come down here. 

Mayor Fekete. 

TESTIMONY OF ALEXANDER G. FEKETE,^ MAYOR, PEMBROKE 

PINES, FLORIDA, ON BEHALF OF THE NATIONAL LEAGUE OF 

CITIES 

Mayor Fekete. Thank you, Mr. Chairman. Good afternoon. And, 
Senator Voinovich, my name, as you stated, is Alex Fekete. I tell 
people it rhymes with spaghetti. 

Not only am I mayor of Pembroke Pines, but I am also the vice 
chairman of the Finance Administration and Intergovernmental 
Relations Committee of the National League of Cities. I am pleased 
to be here this afternoon to testify before you with my colleagues 
on what we believe is ground-breaking Federal legislation, the Fed- 
eralism Accountability Act of 1999, S. 1214. This bill embraces and 
preserves the Chair's principle of federalism and promotes a new 
Federal -State-local partnership with respect to the implementation 
of certain programs. 

I thank the Committee for having this hearing today. I would 
also especially like to thank the Chairman, Senator Thompson, and 
his colleague. Senator Levin, for their leadership, and Senator 
Voinovich, for working with the members of the "Big Seven" State 
and local government organizations to craft this bill. At the same 
time, I would like to recpgnize and thank the bill's cosponsors for 
their leadership, which will help pass this legislation. 

The National League of Cities is the oldest and largest organiza- 
tion representing the Nation's cities, towns and their elected offi- 
cials. NLC represents 135,000 mayors and council members from 
municipalities across the country. 

Whatever their size, all cities are facing significant Federal pre- 
emption threats to historic and traditional local fiscal, land use and 
zoning authority. Whatever their size, all cities and all Americans 
will benefit from legislation such as S. 1214. S. 1214 is important 
legislation because it permits cities to govern for the benefit of all 
of their residents. 

To illustrate the need for this legislation, I want to bring to the 
Committee's attention a recent article in the Washington Post, 
which reports on a poll taken by Peter FI art and Robert Teeter. The 
poll results shows a general alienation of the people from their gov- 
ernment. According to this poll, 54 percent of American people do 
not feel that they have a government body that is envisioned by 
President Clinton and his "of, by and for the people." People today 
tend to think of government as the government not our govern- 
ment. 

We need to work together to change this perspective, and S. 1214 
is the best and most definitive way to do that. The Washington 
Post article, additionally, notes that people feel more connected to 
their State and local governments than the Federal Government. S. 
1214 would help connect Congress with the success of State and 
local governments by checking preemption by a Federal Govern- 
ment the citizens feel distant from. At the same time, S. 1214 is 
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a springboard to a government that is ultimately more responsive 
to the people because it creates the partnership between all levels 
of government, Federal, State and local. 

The pervasive and imminent threat of preemption by the Federal 
Government and the low level of participation by local government 
in creation of Federal laws and rules, which impact them mostly, 
is why S. 1214 is needed. 

Let me clarify that it is not the intent of NLC to undermine the 
supremacy clause of the Constitution. In fact, I think everyone in 
the room today acknowledges that there are times when Federal 
law should trump State law— when there is a direct conflict be- 
tween Federal and State law or when it is Congress's express in- 
tent to preempt State law. 

During the 1960's, for example, the Nation needed the Federal 
Government to move forward with civil rights legislation that 
would ensure the equal treatment of all Americans under our Con- 
stitution. The problem, however, is not with our dual form of gov- 
ernment, as it was established by the Framers of the Constitution, 
our concern is focused on the frequency of Federal preemption of 
State and local laws. 

Moreover, there seems to be a lack of sensitivity on the part of 
Federal Government with regard to local government and a pre- 
emptive impact of Federal legislation and regulations on local gov- 
ernment. It is the National League of Cities' highest priority to put 
a meaningful check on this preemptive of State and local authority. 
Allow me to cite a few actions the Federal legislation has taken 
just in the last few months. 

First and foremost, recent legislation signed into law last October 
impedes States' and local governments' ability to tax sales and 
services over the Internet in the same manner as all other sales 
and services are taxed, despite the fact that no such limitation 
would apply to the Federal Government. 

There is also legislation being voted on today by the Flouse of 
Representatives called the Religious Liberty Protection Act of 1999, 
which is a massive preemption of State and local zoning and land 
use laws. This bill, if enacted into law, would chill a city's ability 
to uniformly apply neutral zoning laws to an entire community by 
exempting religious-based land use like churches, synagogues and 
mosques. 

Local zoning and land use laws also face severe preemption in 
the area of takings law, with the reintroduction of takings legisla- 
tion in the Flouse and the Senate, which would allow developers to 
pursue takings claims in Federal court without first exhausting 
their State judicial procedures. 

Current law preempts municipal authority over the siting of 
group homes and preempts a municipality from applying zoning, 
environmental, health and safety standards to railroads. There is 
no question that the most significant impacts of these preemptions 
will be felt at home in our Nation's cities and towns through the 
erosion of local tax bases and through the inability to enforce local 
ordinances enacted for the benefit of all who live in our community. 

The time to revitalize our federalist form of government is now. 
The Supreme Court has spoken of the need to recognize that free- 
dom in this country is embodied in the creation of two govern- 
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merits, Federal and State, and that State and Icxial governments 
are joint participants with the Federal Government in our Federal 
system. 

Members of the Committee, sometimes a more regional or local 
approach to governing is needed, and sometimes the needs of the 
people are better met at local level through the enactment, applica- 
tion and preservation of local laws. The Federalism Accountability 
Act would help to restore some balance between Federal, State and 
local governments. 

Let me turn to S. 1214. This bill provides cities nationwide with 
a viable means of alleviating many of the problems associated with 
Federal preemption of local laws. S. 1214 represents one of the 
most important efforts to fundamentally rethink the nature and re- 
lationship of our Federal system and to expand the partnership of 
elected government officials. S. 1214 contains several good tools for 
creating this new idea of federalism, which are beneficial to cities. 

Section 4 of the bill defines a public official as including the rep- 
resentative organization of State and local elected officials, those 
being the national associations of the Big Seven, State and local 
government organizations. This inclusion is vital to providing cohe- 
siveness to the consultation provision of the bill. It will make it 
easier to get State and local input from these national associations 
who can best r^resent the views of a cross section of their respec- 
tive membership. It streamlines and simplifies the consultation 
process for all involved. 

Section 5 of the bill requires Senate and Flouse Committees, in- 
cluding Conference Committees, to include a statement with each 
Committee or conference report on a bill or joint resolution that de- 
tails the preemptive impact of the legislation, gives the reasons for 
this preemption and explains how State or local authority will be 
maintained following the passage of legislation. 

Where there is no Committee or conference report, there must be 
a written statement by the Committee or conference that details 
the level of preemption. This section is critical to local govern- 
ments. So often it is the case that a bill passed has severe con- 
sequences on our Nation's cities because it preempts State and 
local law. One such example is the Internet Tax Freedom Act of 
1998. Without a Committee or conference report or statement to 
explain the preemption and the reasons behind it, it is impossible 
for local governments to know whether such impacts were even 
considered by Congress. Under this section of the act, local govern- 
ment is assured of such deliberation. 

Another very positive and important aspect of this bill is con- 
tained in the Rules of Construction. It clarifies instances of Federal 
preemption by requiring that the intent to preempt be expressly 
stated in the statute or rule or permitting preemption when there 
is a direct conflict between a F^eral, State and a statute of local 
law. This section should not be interpreted as a prohibition. To the 
contrary, this bill recognizes that at times preemption is appro- 
priate. 

What this section attempts to do, however, is minimize instances 
where the intent to preempt is not clear, thus avoiding expensive 
and adversarial litigation by limiting a court's ability to find that 
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an implied preemption exists. It, again, makes the Federal Govern- 
ment accountable for what it does, as you stated, Mr. Thompson. 

This section also creates a presumption against preemption of 
State and local law and permits cities to govern by requiring that 
any ambiguity in the act be construed towards preserving State 
and local authority. These rules of construction, therefore, are of 
vital importance to cities. 

Section 7 of the bill spells out several important requirements to 
ensure that State and local public officials participate in the Fed- 
eral agencies' rulemaking process in an early and meaningful way. 
This section directs the heads of Federal agencies who are respon- 
sible for implementing this act to appoint a federalism officer with- 
in each agency. The officer would execute the provisions of this act 
and serve as a liaison to State and local officials and their rep- 
resentatives, thereby providing cities with a definable person who 
is a point of contact in the rulemaking process. 

Section 7 additionally requires that agency heads give notice to 
and consult with State and local elected officials and their rep- 
resentative national organizations early in the rulemaking process 
and prior to publication of a Notice of Proposed Rulemaking when 
that rule might interfere with or intrude upon historic and tradi- 
tional rights and responsibilities of State and local governments. 

This provision of the bill requires Federal agencies to stop, look, 
listen and think before they leap into the arena of preemption. It 
further provides cities with a much-needed voice in their rule- 
making process especially when those rules would have a direct 
and potentially debilitating impact on our Nation's cities. Most im- 
portantly, it is an opportunity for local elected officials to work 
more closely with Federal agencies earlier in the rulemaking proc- 
ess. 

This section of the bill furthermore calls for a federalism assess- 
ment to accompany each proposed, interim final, and final rule in 
the Federal Roister and each rule review submitted to the Office 
of Management and Budget, when those rules could affect State 
and local authority. The federalism assessment would detail, ana- 
lyze and attempt to justify the extent of the preemption of State 
or local authority. The assessment would describe the extent to 
which State or local authority would be preserved after the rule's 
enactment. It would additionally communicate the agency's efforts 
to minimize the impact on State and local governments and to con- 
sult with public officials, including the concerns of those officials 
and the extent to which those concerns have been satisfied. Agency 
heads would have to consider these assessments when promul- 
gating, implementing and interpreting the relevant rules. 

Last, but certainly not least. Section 9 of the bill provides cities 
with an overall check on the Federal Government's preemption ac- 
tivities. It requires the Director of the Office of Management and 
Budget to submit to the director of the Congressional Budget Office 
information describing each provision of interim final rules and 
final rules issued during the preceding calendar years that pre- 
empts State and local government authority. CBO must then sub- 
mit to the Congress a report on preemption through Federal stat- 
utes, rules or court decisions and legislation reported out of Com- 
mittee during the previous year of the Congress. Again, this extra 



129 


check will help all levels of government track Federal activities 
dealing with preemption and provides information to local govern- 
ments on the critical issues. 

The above provisions taken together provide for a greater ac- 
countability of our Federal Government. They provide for the op- 
portunity for increased input for most directly affected by rule or 
statute, and they provide the opportunity for a more meaningful 
and balanced federalism. 

Thank you, Mr. Chairman and Mr. Voinovich, for allowing me to 
make the statement. 

Chairman Thompson. Thank you very much. Senator Voinovich. 

Senator Voinovich. I have no questions. I think you have done 
a beautiful job of laying it out, both of you. And I could not help 
but think, Mr. Chairman, that we are now considering a bill this 
week. Patient Protection Plus, that has great implications in terms 
of federalism and preemption. 

Several weeks ago, we had another piece of legislation that the 
Chairman and I spent a lot of time talking about, a need that was 
thej uvenilej ustice bill, and its implication in terms of a preemp- 
tion. And there is no question that this is a topic that is very, very 
important to the future of this country and also to the relationship 
that we have with our partners in State and local government. 

So I just want to say thank you very much for being here. 

Mayor Fekete. Mr. Chairman, may I request that my testimony 
be part of the written record? 

Chairman Thompson. The full statement will be made a part of 
the record. Thank you very much. 

Mayor Fekete. Thank you, sir. 

Chairman Thompson. Senator, your point is really well made. 
The so-called Patients Bill of Rights on the floor would basically 
federalize all of the State laws or supersede all of the State laws 
that now have to do with FIMOs. We have gone to managed care 
now. Costs were absolutely out of hand, and we had to do some- 
thing. We went to managed care, and there are a lot of things that 
we are trying to work out. 

But the fact that we are trying to work out the details means 
that we need for States to have the opportunity in the non-ERISA 
plans, to do what they feel like they need to do. And Tennessee, 
North Dakota, and Ohio might have different approaches, and 
some will work better than others. And we can do what you are 
doing on the Y2K thing, look and see what is working and what 
is not working, and what drives up costs, and what are the unin- 
tended consequences of what we do. 

But we face it every day on something— federalizing crimes we 
have had. Before Senator Voinovich got here, once in a while we 
would have a 99 to 1 vote because it would be— we federalized you 
cannot bring lawsuits against Good Samaritans or something. Well, 
that is a perfectly noble thing, but there are State laws already on 
the books on that. And you look at the States on a particular issue, 
and if some of the States have passed a law about it and some have 
not, the argument up here is that, well, we need uniformity. And 
then if you look at another issue and all of the States have passed 
a law on it, they say, well, what is the harm in federalizing it? We 
have already got the laws that say we need it. 
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So it is a constant problem, and we really need the National Con- 
ference of State Legislators and the National League of Cities to 
weigh in on these things because you have a voice, you have clout, 
people listen to you, and I cannot overemphasize how important it 
IS for you all to stay on the job and help us when these things get 
to the floor and when we bring them up to get them out of Com- 
mittee and so forth to really weigh in because people do listen to 
what you have to say on these issues. 

And I want to thank you again. I know you have been inconven- 
ienced greatly, but it is a very worthwhile cause, as you have well 
stated. So thank you very much for being with us. 

Mayor Fekete. Thank you very much. 

Chairman Thompson. Let us ask Ernest Gellhorn, professor of 
law, George Mason University, and Caleb Nelson, associate pro- 
fessor of law. University of Virginia, and Rena Steinzor, associate 
professor of law. University of Maryland. 

Ladies and gentlemen, we apologize for the lateness of the hour. 
It could not be avoided today, but we really appreciate your bearing 
with us. 

Mr. Gellhorn, would you like to proceed? Your full statements 
will be made part of the record. You have heard, I think most of 
you have heard what has been going on here today. And any com- 
ments or points that you feel like are especially noteworthy to be 
made from all of this, feel free to summarize those for us. 

TESTIMONY OF ERNEST GELLHORN,^ PROFESSOR OF LAW, 
GEORGE MASON UNIVERSITY 

Mr. Gellhorn. Thank you for the opportunity of appearing be- 
fore you. I will focus my remarks, Mr. Chairman, on Section 7 of 
the bill, which relates to how agencies would implement it. The bill 
really has two components. One is the Federal preemption compo- 
nent, which I am not addressing, and the second focuses more on 
federalism assessment, which I will discuss. What is the impact of 
the proposed rule on States and local governments? This is an im- 
portant topic because the estimate of the impact of Federal regula- 
tions on State and local economies exceeds half a trillion dollars a 
year. So we are talking about something that is not only important 
in terms of its impact, but also is basically common-sense legisla- 
tion. 

S. 1214 covers three things: First, before an agency adopts a rule, 
the bill requires that the agency talk to the local and State Govern- 
ment and local individuals who will be affected by the rule and get 
their input. Second, S. 1214 also requires that before a rule is 
adopted the agency must make an assessment of the local effects. 
Third, the agency must explain how it has taken the assessment 
into account. The results should be more rational rules that are 
consistent rules with the legislative intent. 

Now, the alternative proposed by the administration of adopting 
an Executive Order is not meaningful. We have already seen that 
the existing Executive Order has not really been followed so some- 
thing more is required. In addition, there is another problem, and 
that is the Executive Order does not apply to independent agencies 
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because of a concern expressed, apparently, by the President as to 
whether or not orders can reach the independent agencies. I hap- 
pen to think they can, but they have not chosen to do so. So under 
the Executive Order alternative, a significant area of its potential 
regulation would not be reached by the federalism requirement. 

The issue that I would call to your attention, where I think addi- 
tional effort should be given, is to the provisions for judicial review. 
There is not any in the bill, and as a consequence, the Administra- 
tive Procedure Act's judicial review standards would apply. If an 
agency does not follow all of the procedural requirements, the rule 
could be stricken under Section 706(2)(D) of the Administrative 
Procedure Act. That is, a challenge could be brought that not each 
aspect of the law has been followed, allowing for a challenge under 
706(2)(C) of the Administrative Procedure Act. Finally, a cnallenge 
made to the agency rule as to whether or not the rule is arbitrary 
and capricious for a failure to comply with the assessment require- 
ment. 

I believe that this broad approach to judicial review should be 
cut back. Instead, the judicial review provisions, such as set forth 
in S. 981 that was before this Committee in the last Congress or 
that is in the Unfunded Mandates legislation, be applied. Indeed, 

I think there is a parallel between those bills and acts and this bill 
because under S. 981, the agencies would take into account the 
costs and benefits of regulation and consider them. That is the very 
same thing here. It urges agencies to take into account the fed- 
eralism aspects of every proposed rule and consider them. 

There is another thing I do want to emphasize, particularly be- 
cause of some additional testimony that will be provided, I think 
this bill is neither pro-regulation or anti-regulation. What it is, it 
is a plea for sensible regulation. It says, "Look before you leap." 
Take into account what the rule is likely to do. And that, it seems 
to me, is sensible whether you are adopting more regulations, fewer 
regulations, intensifying them or deregulating. 

Finally, I would suggest to this Committee that it is perhaps 
time to engage in an assessment of regulatory assessments and im- 
pacts. This is the eighth area in which either Congress or the 
President has said to the agencies: Analyze what you are doing. I 
think that many of these requirements make sense. But, of course, 
there is at some point, analytical paralysis. 

Chairman Thompson. We do enough assessments to where we 
come to an assessment of the assessment. 

Mr. Gellhorn. I think that is exactly right. Senator, and that 
is the way I think one ought to put it. 

Indeed, if you put all assesstment requirements together, you 
could accomplish a couple of things. One is, it seems to me, you 
might find out that some are not necessary. But the more impor- 
tant point is you would put in one place for the agencies to look 
at the assessments that they ought to undertake. 

Right now, they have eight different assessment requirements 
that agencies must comply with. They are all different; they have 
requirements that are not always clear; and the agencies aren't cer- 
tain how to comply. You could have a single process for engaging 
a regulatory impact assessment, simplify the process, and reduce 
the number of laws on the books. 
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Thank you. 

Chairman Thompson. Thank you very much. Professor Nelson. 

TESTIMONY OF CALEB E. NELSON,^ ASSOCIATE PROFESSOR 
OF LAW, UNIVERSITY OF VIRGINIA SCHOOL OF LAW 

Mr. Nelson. Mr. Chairman and Members of the Committee, 
thank you for the opportunity to speak with you today about Fed- 
eral preemption of State law. My testimony will focus on the rules 
of construction that courts currently apply to determine the pre- 
emptive effect of Federal statutes, a subject that is relevant to Sec- 
tion 6 of S. 1214. I will make my remarks brief. 

My views on Section 6 are summarized in the written statement 
that I would ask to be made a part of the record. 

Chairman Thompson. All statements will be made part of the 
record. 

Mr. Nelson. Thank you, Mr. Chairman. 

Mr. Chairman, as you mentioned in your introductory remarks, 
the preemptive effect of any particular Federal statute is a matter 
of statutory interpretation. But the rules of construction that courts 
currently use in preemption cases risk making judges too quick to 
infer broad preemption clauses. 

Suppose that a Federal statute does not contain an express pre- 
emption clause. The statute will still have preemptive effects. It 
will unquestionably displace whatever State law its substantive 
provisions contradict. 

But the Supreme Court has said that, in addition, the statute 
will be read to preempt State law that, "Stands as an obstacle to 
the accomplishment and execution of the full purposes and objec- 
tives of Congress." In effect, then, the courts read every Federal 
statute that does not expressly address preemption as if it implied 
the following preemption clause: "No State may enact or enforce 
any law or policy to the extent that such law or policy stands as 
an obstacle to the accomplishment and execution of the full pur- 
poses and objectives behind this statute." 

Imagine what would happen if a proposed bill actually contained 
such a preemption clause. I suspect that many members of Con- 
gress would find the clause both too vague and too broad. 

First, the clause is too vague. I n the absence of careful statutory 
specification of exactly what "purposes and objectives" the clause is 
referring to, it seems likely to lead to unpredictable results as a 
test for preemption. Many statutes will be the products of com- 
promise. Members of Congress who want to pursue one set of pur- 
poses will have agreed on language that is acceptable to members 
of Congress who want to pursue a different set of purposes. Both 
sets of purposes will have shaped the statute, but they will have 
very different implications, quite possibly, for State law. Simply 
telling courts to base preemption decisions on the full purposes and 
objectives of Congress does not seem to provide much guidance. 

Second, the clause is too broad. Even if all members of Congress 
can agree on the full purposes and objectives behind a particular 
Federal statute, they may not want to displace all State law that 
makes achieving those purposes more difficult. As the Supreme 
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Court itself has acknowledged in other contexts, "no legislation 
pursues its purposes at all costs," and "it frustrates rather than ef- 
fectuates legislative intent simplistically to assume that whatever 
furthers the statute's primary objective must be the law." 

This is particularly true in preemption cases. Our Federal sys- 
tem is premised on the assumption that Congress will not pursue 
Federal interests to the total exclusion of State interests. One of 
the principal saf^uards on which the Constitution relies to protect 
State authority is the simple fact that members of Congress come 
from the States. I n many contexts. Congress will hesitate to pursue 
Federal purposes at the expense of State policies that in the judg- 
ment of the relevant State authorities serve worthwhile interests 
in their own right. 

Chairman Thompson. If we were still appointed by State legisla- 
tures, we would not have this problem. [Laughter.] 

Mr. Nelson. The Seventeenth Amendment may, indeed, have af- 
fected that calculus. Of course, there still is a process for State con- 
stituencies to hold members of Congress accountable, and therefore 
members of Congress continue to take State interests into account 
to a degree that I think the Court's current tests for preemption 
fail to recognize. I think that the Court's current rules of construc- 
tion make judges too quick to infer preemption clauses— to infer 
preemption clauses that members of Congress might well have re- 
jected if they had actually come before them. 

In recognition of this problem, S. 1214 seeks to establish new 
ground rules for the interpretation of Federal statutes, so that the 
courts are working off the same page as Congress. As I understand 
Section 6(a), it would tell courts not to read broad obstacle preemp- 
tion clauses into new Federal statutes. When Congress enacts a 
statute that does not expressly address preemption, the statute 
would preempt all State law that is in "direct conflict" with it, but 
not State law that merely hinders the accomplishment of the full 
purposes and objectives behind it. 

Of course, if Congress wants a particular Federal statute to in- 
clude an obstacle preemption clause, it is free to enact one. Con- 
gress is already familiar with such provisions. At least one Federal 
statute includes an express obstacle preemption clause. But Fed- 
eral statutes enacted after the effective date of S. 1214 would no 
longer be deemed to establish such provisions by default. 

In the absence of a deliberate decision by Congress to preempt 
all State law that stands in the way of Federal purposes, courts 
would not try to reconstruct those purposes under the assumption 
that Congress wanted to pursue them at all costs. In sum. Section 
6 would restrain the court's tendency to infer preemption clauses 
that Federal statutes do not actually establish. 

My written testimony discusses Section 6 in more detail. But 
overall, I think that the rule of construction set out in S. 1214, and 
particularly the rule of construction set out in Section 6(a), would 
be an improvement upon the rules of construction that the courts 
currently apply in preemption cases. 

I appreciate the opportunity to present these views. Thank you 
very much. 

Chairman Thompson. Thank you very much. Professor Steinzor. 
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TESTIMONY OF RENA STEINZOR.i ASSOCIATE PROFESSOR, 
UNIVERSITY OF MARYLAND SCHOOL OF LAW 

Ms. Steinzor. Mr. Chairman and Senator Voinovich, I appre- 
ciate the opportunity to testify before you today, i feei a iittie bit 
iike the skunk at the picnic because i think i am the oniy witness 
who has some serious doubts about the wisdom of this biii. So tak- 
ing my courage in hand, i wiii forge on ahead. 

J ust as State and iocai governments teii you that one-si ze-fits-aii 
reguiation does not work for them, i suggest to you that one-size- 
fits-aii devoiution is not a soiution here, i was iistening eariier to 
the other panei that was taiking about the concerns that prompted 
this iegisiation, and it seems that certain tax poiicies having to do 
with the i nternet that are upsetting peopie and that i am certainiy 
not quaiified to comment on. You aiso mentioned two additionai ex- 
ampies of iegisiation that were on the fioor of the Senate recentiy. 
Because i teach environmentai iaw i am here to focus on heaith 
and safety reguiation. 

i want to give you an exampie of a iegisiative approach that 
worked very weii and suggest to you that it wouid be, in the iong 
run, a more productive way for you to go about getting the Federai 
Government in check, making it iisten to State and iocai govern- 
ments and come up with a baianced compromise. That exampie is 
the Safe Drinking Water Act amendments that you passed 2 years 
ago. 

To State and iocai governments, environmentai iaws were the 
major compiaint they had. i did a study of the debate on the fioor 
on Unfunded Mandates Reform Act. ERA was deariy the 
unacknowiedged poster chi id of that debate, and two-thirds of the 
compiaints, roughiy, were about statutes iike the Safe Drinking 
Water Act and the Ciean Water Act. in response to these com- 
piaints, you got about the hard business of sitting down, rewriting 
that iaw, having everyone come up and taik to you about it, fac- 
toring everybody's concerns into the democratic process, and you 
came out with a new iaw just 2 years ago that ERA is now in the 
process of impiementing. 

That iaw wiii address, as best as our democratic process can ad- 
dress, the concerns of State and iocai governments. There wiii stiii 
be some peopie that are dissatisfied with the reguiations that the 
agency comes up with, but that dissatisfaction certainiy is not the 
resuit of any shortcomings in your efforts to be responsive to those 
constituents. So, i wouid suggest to you, that modei is the one we 
need to foiiow here. 

As my coiieague, Rrofessor Gaiston, of the University of Mary- 
iand toid you just recentiy when he testified before you, our system 
of government is based on the briiiiant idea that supreme poiiticai 
authority does not reside in any one ievei of government, but is 
shared among them and is uitimateiy the peopie's to hoid. There 
has to be a constant renegotiation of the baiance of power between 
the three ieveis of government, and there just is no siiver buiiet, 
no shortcut around those negotiations, which must invoive detaiied, 
carefui consideration in the context of the specific issues. 
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So I would urge you to consider that ultimately you can provide 
for all of the assessments in the world, but none of it is going to 
mean as much as returning to the laws causing the most friction 
and having the debate fully and honestly in the House and the 
Senate to decide what the Federal Government policy should be. 

In the time I have left, and I know it is the end of the day and 
everybody is a little tired now, I would like to address some of the 
ambiguities in the bill that I hope you would address. And like my 
colleague. Professor Gellhorn, I wholeheartedly support the rec- 
ommendation that you apply the judicial review provisions of, for 
example, the Unfunded Mandates Reform Act. 

I am going to focus on Section 7, which contains the provisions 
that deal with how the agencies do their business. Section 7, as you 
know, requires that the agencies notify, consult with and provide 
an opportunity for meaningful participation by public officials po- 
tentially affected by a rule. It covers proposed, interim final, and 
final rules. Federalism assessments must be considered in all deci- 
sions regarding a rule. 

Well, first, I need to correct a small mistake I made in my writ- 
ten testimony. I had said that approximately 4,000 minor rules 
might be affected. Speaking to Mr. Copeland of GAO earlier, I 
learned that the actual number is 8,000. I would be happy to pro- 
vide the figures for the record, and I would like an opportunity to 
correct my testimony. This bill would apply to all of them. 

The Unfunded Mandates Reform Act, in contrast, only applies to 
about 30 to 50 a year. Now, maybe you do not want that small a 
universe. But somewhere along the continuum, I would suggest to 
you is a better place to draw lines than at 8,000 rules. 

In ERA'S case, just as an example, this additional workload could 
easily break the straw of what is already a sagging camel's back. 
The agency is now functioning with a budget that is a mere 15 per- 
cent higher in real dollars than it was in 1985, before the passage 
of a dozen major new rules, including the 1990 Clean Air Act 
amendments. And it really is no accident that we love to hate a 
Federal bureaucracy that can never accomplish what you tell them 
to do. And, again, these budget realities argue for going back and 
revisiting some of those laws and trimming out some of the under- 
brush. 

Finally, I would urge you to just consider what it is going to 
mean if people bring agencies to court because they failed to find 
each and every elected official who was potentially affected by the 
rule. This bill would exclude the professional administrators that 
are relied on in highly technical areas like environmental protec- 
tion. You would not be hearing from the State environment com- 
missioners nor the experts that run the programs. You would be 
hearing from elected officials only. 

Would consulting with the staff of the National League of Cities 
be adequate? What if a handful of local officials from a group of cit- 
ies that are not members of the League decided that they really 
dislike a rule and go to court arguing that the League staff failed 
to adequately represent their interests? In another life, I worked 
closely with the National League of Cities, and I know that such 
satisfaction is a really common occurrence. You cannot make all of 
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the people happy all of the time. You cannot tailor legislation to fit 
every local circumstance. 

So I would really urge you to consider being clearer in the lan- 
guage so that we do not end up with what Professor Thomas 
McGarity, in his usual very astute way, calls further "ossification" 
of the rulemaking process, or the endless procedural requirements 
that make it very difficult for the agencies to fulfill their mandates. 
Laboring under such a burden, they cannot do what you want them 
to do and reinvent themselves, as everybody is demanding. 

I ended my testimony with a quote from D.C. Circuit Chief] udge 
Patricia Wald, who said in a speech a couple of years ago that all 
of these procedural requirements that you are asking the courts to 
administer, in essence, will put them in a "checklist" mode rather 
than a "safety-value" mode, where they are trying to focus on 
catching agen^ decisions that, on the merits, are just very bad. If 
they are required to deal with all of these elaborate requirements, 
you may get a different quality of decision than you really intended 
to get. And, again, I think that Professor Gellhorn's suggestion re- 
garding judicial review is a good one. 

Thank you. 

Chairman Thompson. Thank you very much. 

You brought my attention to something that occurred to me ear- 
lier on. I had made a pledge to myself that I would never use the 
word "meaningful" in any context, in any statement, or be a part 
of any legislation that had it in it, and I am going to try to do 
something about that. [Laughter.] 

Ms. Steinzor. You can see how the courts would react. 

Chairman Thompson. Well, I mean, even in any context. I think 
it is the worst-used word in the American language right now, and 
we can do better than that. 

I do think that it is a valid point, though, on some of the points 
that you make, which all are very good ones, to remember that this 
is not a devolution bill. This does not come down on the side of de- 
volving or not or regulating or not or preempting or not. All it does 
is try to set the ground rules for when Congress is silent. Congress 
needs, I think, to address these issues more. 

You were talking about the Clean Air Act, Congress sat down 
and decided what they said, "We are trying to do too much up here, 
too much of the wrong things. Let us give the States more author- 
ity in these areas." That was a conscious decision. So I do not think 
that is what we are trying to do here. We are trying to require 
Congress to face up to those decisions and to give the agencies and 
the courts some guidance as to when Congress chooses not to, what 
the presumption is going from presumption toward preemption, 
perhaps, to one that is not. 

The problem, I mean, the point— I have been concerned about 
putting regulation on top of r^ulation, and to what extent that 
maybe we are doing that sometimes. And these things wouldn't be 
a problem if some of these agencies were doing what they were 
supposed to. It is not like this consideration of complexity and 
checklists is in a vacuum. It is in response to another problem, and 
we are trying to balance all of that out. And we are expending re- 
sources, and it does take some time. But the same price— on the 
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other hand, we are saying, the President is saying in an Executive 
Order, that they ought to be doing these things anyway. 

So it really points out the fallacious nature of the Executive 
Order. Because we say, on the one hand, in the Executive Order 
we ought to be doing all of these things, but on the other hand, we 
are saying we really cannot because it is costing resources, and we 
are overburdened. So that is what we are trying to get around 
here. 

Ms. Steinzor. May I ? 

Chairman Thompson. Yes, ma'am. 

Ms. Steinzor. First of all, I think you are having more of an in- 
fluence than you realize. I spent the summer studying what EPA 
is doing to devolve its programs, and it is in constant consultation 
with State officials, it has task forces, it is listening to them very 
carefully. 

The concern I have is the unintended consequences. I read an ar- 
ticle that was published just a few months back that basically ad- 
vised anyone who did not like a Federal environmental regulation 
how to nail it. And one of the major examples was the judicial re- 
view provisions of the Unfunded Mandates Reform Act. The article 
urged people to bring such challenges. Now, I think that is not 
wrong legal advice. I think that is a very carefully drawn bill. But 
what I am worried about is that you make a decision, you the Con- 
gress, you tell the agencies to go off and do something, and then 
someone who still has their nose out of joint gets to go running off 
to court. 

Chairman Thompson. But do you know what the sanction is for 
them not doing a proper assessment under the Unfunded Mandates 
Reform Act? Making them do it, going back and making them do 
what they were supposed to do to start with. It does not defeat the 
rule. It does not overturn the rule, even if they do not do it. 

I would think if that was a concern and I was a part of the Exec- 
utive Branch, and I was in 01 RA, for example, I would say, "Look, 
we need to do what we say that we are doing." That is the real so- 
lution. That is the way to try to avoid this, not fall down on our 
job and then be critical of those who were trying to come in and 
make us do what we say that we want to do anyway. But I get 
your point. I understand what you are saying. I think it is a proper 
balance that we are trying to reach here. 

Mr. Nelson, the first of your comments are somewhat in a dif- 
ferent direction it seems to me like than Mr. Moss. Fie was saying 
here is a review of the cases that indicate that the courts require— 
I wrote down— that require clear evidence that Congress intended 
to preempt before the Court will preempt. 

And then I read your testimony here, and I see in the areas of 
labor law. Customs, Clean Water Act, patent copyright, and all of 
that, where you believe that even though there has been some re- 
cent adjustment maybe that if Congress is silent on is just kind of 
jump ball, and there is no telling where the Court is going to come 
out. They try to determine congressional objectives, and national 
purposes and all of that. 

So I take it, he says that it is not that much of a problem, courts 
are restrained. You do not see that much restraint with regard to 
the courts, I take it. 
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Mr. Nelson. I think preemption jurisprudence, in generai, is just 
a muddie. i think it is common for courts to invoke a so-caiied pre- 
sumption against preemption. Aithough there is a recent Eieventh 
Circuit case in which the court says there is no presumption 
against impiied preemption, against obstacie preemption. So i 
think the iower courts are a iittie bit confused, despite some sug- 
gestions that there is such a presumption. 

Even if the courts appiy a presumption against preemption, they 
are doing so in the context of a very broad test for obstacie preemp- 
tion, where Federai statutes are read to inciude a dause that i 
think most members of Congress wouid just consider too vague and 
too broad to inciude expressiy in any piece of iegisiation, a dause 
that says that State iaw is preempted to the extent it gets in the 
way of the fuii purposes and objectives of this statute, i think that 
is something that just is bound to iead to a muddie. 

And if you iook— iooking at iaw reviews is a hazardous business, 
but i think the academic commentators who have addressed pre- 
emption agree that the jurisprudence is currentiy pretty chaotic. 
They tend to focus on preemption in particuiar areas of the iaw, 
but when they do so, they use the words "chaos" or "awfui mess" 
or "wiidiy confused iower court ruiings." 

Now, i think when a doctrine causes such probiems in area after 
area, it is time at ieast to think about whether the unifying doc- 
trine that the courts appiy to preemption jurisprudence is just un- 
workabie. 

Chairman Thompson. You mentioned the probiem with the 
courts trying to determine the common purpose or the common ob- 
jective when different members of Congress have different purposes 
and objectives. But it occurred to me that in more cases than not, 
with r^ard to not necessariiy the subject, the subject of the i^isia- 
tion is one issue and what the common objective was there, if any. 
But with regard to the question of preemption, there was probably 
no purpose— it was not a matter conflicting purpose— it was not 
thought of. My guess is that in most cases this never occurred to 
anybody, unless there was an obvious situation. And if it is an ob- 
vious conflict, then that really kind of solves the problem to a cer- 
tain extent. 

But do you think that is a fair assessment? 

Mr. Nelson. Mr. Chairman, I think that is a fair assessment, 
and I think the Supreme Court acknowledges as much in some of 
its cases. In labor cases, for instance, the Court has said, more or 
less, we know that Congress did not think about this, we know it 
did not have any intent. We are going to reconstruct what we think 
it might have wanted to do. 

Chairman Thompson. What we think it should have been. 

Mr. Nelson. Very close to the same thing, yes. Yes, Mr. Chair- 
man. 

I would say one thing, with respect to Mr. Moss's testimony. The 
case of Gibbons versus Ogden from 1824 is, I would say, an exam- 
ple of a "direct conflict." I am not sure that it would fall under S. 
1214. There you had a Federal statute that, at least as construed 
by the Supreme Court, said. Ships that have Federal licenses can 
engage in the coasting trade. A New York statute said. Certain 
types of ships that have Federal licenses— in particular, among 
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other ships, is steamboats— cannot engage in a particular aspect of 
the coasting trade, ferrying passengers from one place to another 
place. 

That seems like a "direct conflict" where the Federal statute is 
saying these ships can do this, and the State law is saying no, they 
cannot. It seems an example that, perhaps, does not show that the 
sky would fall under S. 1214. 

Chairman Thompson. That is a good point. Senator Voinovich. 

Senator Voinovich. First of all. Professor Gellhorn, thank you 
for your suggestion that we ought to look at the language of S. 981 
in terms of these provisions of judicial review. 

I also was interested, you talked about eight different assess- 
ments that are going on and that perhaps there are eight different 
assessments required today and that you think that perhaps they 
could be combined in some way to expedite it? Would you comment 
on that? 

Mr. Gellhorn. They range from family values to civil justice re- 
form, to tribal governments, to federalism, to unfunded mandates, 
to small business impacts, etc. And it seems to me that rather than 
forcing the agencies to look at each separate Executive Order or 
each separate statute to find out what is required, it would be sen- 
sible to put that all in one assessment requirement imposed upon 
the agencies— that is, one procedure for engaging in the assess- 
ments, one process for identifying notification, one process setting 
forth for how the agencies should consider the results of their stud- 
ies, and one similar process for judicial review. 

Flaving eight different patterns out there is likely to lead to con- 
fusion. Indeed, I think it is, in part, the reason that the agencies 
are not making the required evaluation in every instance. The 
courts are not always applying it. And that that ultimately perhaps 
does create a burden that is unnecessary. So I would suggest that 
is a simplification. 

Senator Voinovich. I would like to find out more about your 
thoughts on that, and how this fits in with what we are doing right 
here. Because that seems to make a lot of sense to me. 

Mr. Gellhorn. I am happy to do so. I have been working with 
your staff. 

Senator Voinovich. Whether it would be germane to what we 
are doing here, Mr. Chairman, or not, I do not know, but I would 
sure I ike to find out more about it. 

I was also interested in your testimony about safe drinking water 
because I was very much involved in that. In fact, I was at the 
White Flouse when the President signed the bill. And we started 
out on that legislation, I recall when no one said we would get it 
done because the environmentalists I recall being accused of want- 
ing to poison the water and everything else. But we worked at it. 

And I am interested in your reference to that and how it fits in 
with what we are doing here. Was it the process that went into 
that, where everybody was together and that is the way we should 
get things done or was there some specific aspect of Safe Drinking 
Water that you are honing in on, and I am— perhaps that portion 
of it that dealt with the cost benefit process that you go through 
to determine whether a reg should be carried out or not? 
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Ms. Steinzor. I was making the first point, which is the broader 
one, that in 1986— and i know you were very activeiy invoived in 
the debate— you passed a iaw, not so iong ago. And then as peopie 
started to impiement it, some peopie became very distressed and 
came back to you. And in 1996, through this very arduous debate— 
you rewrote the whoie thing. 

And that is what i am suggesting, that there reaiiy is not any 
repiacement for that; that if peopie are disturbed in the environ- 
mentai area about the way that aii of these programs are working, 
then the soiution is to get back at the organic statutes, the author- 
izing statutes, and work it out with the uitimate compromise that 
nobody compieteiy "wins." it was reaiiy the perfect meiding of aii 
of the different interests, and it was very hard work. 

i mean, the 1990 Ciean Air Act amendments, for peopie who 
were not here. Senator Mitcheii sat in a smaii room off the Capitoi 
for hours and hours negotiating changes with his coiieagues. 

Senator Voinovich. But the fact is that process that you are 
taiking about does not reaiiy heip us with the myriad of reguia- 
tions that are being passed and iegisiation in terms of whether it 
is preempting State iaw or not preempting. 

Ms. Steinzor. No. What i am concerned about, to be reai dear 
about it, is that you teii ERA to go off and do some reguiations 
after having gone through this big arduous process. There are stiii 
some peopie that are not happy about what the 1996 amendment 
said. You teii ERA to go off and do their reguiations. Those same 
peopie that are not satisfied with the compromises and your deci- 
sions come in and start compiaining to the agency. 

And then if you are not carefui in a biii like this, this becomes 
a tool to be us^ to stop all of those regulations that you told them 
to do, and they never get around to eliminating doing the things 
that I would agree they need to do; cut out the underbrush of their 
excessive regulations, reinvent the way they do business, give local 
and State Governments more flexibility. A couple of court decisions, 
and they are frozen, and frozen agencies are not any more effective 
than unduly activist ones. 

Senator Voinovich. Well, I can tell you I, for years, have partici- 
pated as a mayor and as a governor in a lot of exercises with Fed- 
eral agencies, and in all due respect, so often they go through the 
motions, and that is about the extent of it. And that has been very, 
very discouraging over the years. 

I do think, though, that the point you make in terms of the 
meaningful participation and clarifying what that means is pretty 
doggone important, so that you don't end up with a lot of con- 
troversy about that. It ought to be pretty specific, Mr. Chairman, 

I think, in order to avoid, first of all, someone claiming it would 
be arbitrary and capricious, and second of all, just so the agencies 
understancf what that actually means and the people that are sup- 
posed to be listening to it understand what that means and know 
more than what that means. 

Chairman Thompson. The Senate might say it means whatever 
it means in the Executive Order. 

Mr. Gellhorn. Well, I think you can avoid the problem if you 
have a more limited judicial review. Because the question of who 
gets notified would not be subject to judicial review under the more 
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narrow approach. That is exactly the kind of question that ought 
not to be examined in the court, as long as there has been some 
attempt, a serious, reasonable attempt, to reach out, whether they 
have a contact with every State or five States, it seems to me not 
to be something that a court ought to wrangle with. 

Chairman Thompson. Yes, I was interested in your comments 
along those lines, too, and perhaps using the Regulatory Improve- 
ment Act as an example, where it is you are required to do it, but 
it goes into the entire rule, and you look at the rule to see whether 
or not it is arbitrary and capricious. That is a little different 
though than the unfunded mandates because I do not think there 
is really any sanction. If they do not do it, you cannot invalidate 
the rule I think under that act. I think regulatory improvement is 
probably a better example there. 

But that is something that we ought to look at because we are 
not interested in buying a whole lot of new lawsuits, even though 
I think the bigger potential question does have to do with the op- 
portunity of meaningful participation and all of that. I think that 
that needs to be a little more specific. But on the others, as I indi- 
cated a while ago, it is more of a requirement to make a description 
or an analysis or the extent of which it does not go into the validity 
of the rule itself. It is just asking the agency, telling the agencies 
to describe what is going on. And so it is, you can still, I mean, 
anybody can file a lawsuit, I guess, but you are not going to hold 
up or defeat an agency rule if they are doing halfway what they 
are supposed to be doing, I think, in that regard. 

Senator Voinovich. Mr. Chairman, one point that is interesting 
is that I periodically look at the Unfunded Mandate Relief legisla- 
tion to ascertain whether or not it is doing any good. And in terms 
of regulations, it is not doing much good at all. 

But just the fact that you have the point of order, it is amazing 
the impact that that has had on agencies coming forward with the 
things that might be interpreted as unfunded mandates. 

So somewhere along the line, although it is restricted to, what 
is it, $100 million? It said there is a certain amount of dollars. 

Mr. Gellhorn. $100 million. 

Senator Voinovich. Yes, that is involved; that that reduces the 
area covered. The fact that I think it is CBO is reviewing this has 
really made a difference, and it kind of, it is comforting to know 
that the thing is working. 

Mr. Gellhorn. Well, I think you make a very important point, 
and that is that one of the purposes behind this bill is to get the 
agencies to think a little differently, to pay attention to this. It is 
sort of an intellectual discipline. But it seems to me also that with- 
out any judicial review, which is what the administration spokes- 
man suggests, it becomes meaningless because there is no 
discipline, and we have already seen now several years of inactive 
response to that kind of 

Chairman Thompson. My guess is they probably know that that 
horse is out of the barn. 

Mr. Gellhorn. I think that is right. In fact, they said it by say- 
ing they would approve a targeted approach. So I thought the sig- 
nal was rather strong. 
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Chairman Thompson. I think so. i think we ought to be abie to 
get that done. 

Do you have anything further, Senator? 

Senator Voinovich. No. 

Chairman Thompson. Thank you very, very much. We reaiiy ap- 
preciate you being here with us and waiting untii this iate hour. 
But your anaiysis and your written statements are extremeiy heip- 
fui to us. And we iook forward to working with you further. 

We are adjourned. 

[Whereupon, at 5:41 p.m., the Committee was adjourned.] 



APPENDIX 


APPENDIX 


Testimony 

“THE CURRENT STATE OF FEDERALISM IN AMERICA” 

BEFORE 

THE UNITED STATES SENATE 
COMMITTEE ON GOVERNMENTAL AFFAIRS 


BY 


THE HONORABLE TOMMY G. THOMPSON 
GOVERNOR 
STATE OF WISCONSIN 


WEDNESDAY, MAY 5. 1999 


( 143 ) 



144 


The Honorable Tommy G. Thompson United States Senate 

Opening Statement Committee on Governmental Affairs 


INTRODUCTION 


Good morning. Thank you Mr. Chairman for inviting me here today to speak to you and 
the distinguished members of this Committee regarding the current state of federalism in 
America. 

Mr. Chaiiman, federalism and devolution, as you well know, represent a cornerstone of 
our nation’s underlying democratic principles. 

The 10* Amendment to the Constitution of the United States recognizes the uniqueness 
that continues to exist and thrive in each and every state in America. More importantly, 
the 10* Amendment acknowledges that the states have the authority and the ability to 
minister to their own exigencies. 

When our forefathers debated how our nation would be governed, they devised a clear set 
of principles that defined the roles and responsibilities of the federal government and 
slate governments. Yet, over time, adherence to those principles has eroded. 

Recently, a shift away from the “Washington knows best” attitude ushered in the first 
change in majority in the United States House of Representatives in 40 years. A strong 
component that helped fuel the shift of power can be directly attributed to a platform that 
clearly emphasized a return of power and control to the state level. 

But somehow the shift towards devolution came to an abrupt stop. The American people, 
and governors such as myself, were led to believe that real reform was on the way, only 
to realize that Washington would not truly reflect the guiding principles of federalism 
designed by the framers of the Constitution. 

To this end, Mr, Chairman, it is with a sense of optimism for reform and historical 
gravity that I address this august body. 

I strongly commend you for your appreciation and attention to the issue of federalism. 

For when granted the power and flexibility, states and local governments have proven to 
be the innovators of the ideas and reforms that are improving the lives of a!! Americans. 

Throughout our history, state and local governments have acted as the laboratories of 
democracy. State and local governments continually amaze us with innovative and 
decisive action when they are allowed to flourish unfettered by excessive federal 
restraint. 

It is critical that we closely examine the relationship and responsibilities respective to our 
governing bodies, and review the impact federal restrictions have on states’ ability to 
govern effectively. More importantly, as we enter a new millennium, we must 
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isinvigorate the partnerships among the fedtaal, state and local governments to ensure the 
American people are the benefactors of a strong, nnited effort to addrras and solve the 
problems that face our great country. 

As President of The Council of State Governments, I speak to you today on behalf of an 
organization whose individual members are involved daily in conducting the peoples’ 
business at the state level. 

CSG is comprised of state leaders from all 50 states and U.S. territories representing all 
three branches of government. CSG’s membership is the living embodiment of the 
vibrancy of Amedoan federalism. 


HISTORY OF CSG’S FEDERALISM ADVOCACY 

CSG has consistently been a strong proponent of the federalist model. Our commitment 
to sharing those principles was reinvigorated at a summit convened in November of 1997, 
following enactment of the Unfunded Mandate Reform Act of 1995 (UMRA). 

At the prompting of Governor Michael O. Leavitt of Utah, the meeting, held in 
conjunction with the American Legislative Exchange Council, the National Conference 
of State Legislatures and the National Governors’ Association, was convened to 
recommend state reaction to the historic devolution of shifting responsibility from the 
federal to the state governments. 

Then, as now, states faced a variety of challenges and opportunities as they approached 
varying degrees of federal restriction. The summit produced an eleven-point plan aimed 
at irapioving balance and greater accountability to the state-federal partnership, 

I have attached a copy of the eleven points advocated at the conclusion of this meeting to 
my written testimony, but I would like to summarize those objectives and provide a few 
brief examples of how federal restrictions and interference is impacting our ability to 
institute positive reform in our respective states. 

The principals voted on and passed at the meeting include requiring Congress to Justify 
its constitutional authority to enact each given bill; limit and clarify federal preemption of 
state law and federal regulations imposed on states; streamline block grant Wding; and 
simplify financial reporting requirements. 

EXAMPLES OF FLAWS IN THE CURRENT FEDERALIST STRUCTURE 

As Governor of the state of Wisconsin, I have dealt with a wide variety of federal 
restrictions that prevent ray state from reaching its full potential and advancing the beat 
interest of our citizens. 
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From welfare reform to health care, Wisconsin has become America’s laboratory of 
reform, instituting dozens of innovative initiatives that have made our programs models 
for the nation. Yet, I have had to travel to Washington to solicit, on bended knee, the 
permission to implement our landmark reforms. 

I am not alone. My experience and the experiences of other state leaders have made the 
boundaries of the devolution debate clearer today than ever before. Time and time again, 
we have developed and passed legislation to deal with our unique problems, only to be 
rebuffed by the federal government. 

Let me briefly describe some more recent issues that illustrate the frustration at the state 
level. 


The integrity of the 1996 welfare reform agreement is threatened by attempts by 
Congress and the administration to reduce the funding and restrict the flexibility of 
welfare-related programs, including the Temporary Assistarxe for the Needy Families 
(TANF) block grant. 

In 1996, Congress, governors and the administration entered into a historic welfare 
reform agreement. In exchange for assuming the risk involved with accepting the 
primary responsibility for transforming the welfare system from one of dependency to 
self-sufficiency, Governors agreed to five years of guaranteed funding along with new 
flexibility to administer federal programs. 

Any attempt to change welfare reform-related programs or funding is a serious violation 
of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, and 
would undermine states’ welfare refonn efforts. 

In Wisconsin, and throughout America, welfare reform has demonstrated that states can 
best solve problems when given flexibility and support. Congress gave the states the 
freedom to design their own welfare replacement programs and the block grants to 
support them. As a result, hundreds of thousands of families are climbing out of poverty 
and pursuing their piece of the American Dream. 

CSG and the nation’s governors urge Congress and the administration to reject any 
proposals that reduce funding or restrict flexibility for welfare-related programs. 
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Since the 1960’s, the federal government has collected nearly $4 billion in annual 
receipts from the development of oil and gas reserves on the outer continental shelf 
Congress has approved appropriations of up to $900 million per year of those funds to the 
states under the Land and Water Conservation Fund, but the current administration has 
been using the money to shore up the federal budget. 

The Conservation Reinvestment Act of 1999 (S-25 and HR-701) seeks to rectify this 
situation by reinstating funding to the states for land acquisition, conservation, and 
habitat improvement programs. 

The Council of State Governments has adopted resolutions in support of the Conservation 
Reinvestment Act, and full funding for the Land and Water Conservation Fund, Coastal 
Impact Assistant Fund, and other programs that help to mitigate some of the 
environmental impacts of offshore mineral development. 


The federal government should not usurp the states’ authority to regulate legalized 
gaming. The National Gambling Impact Study Commission is currently conducting fact- 
finding studies on the “economic and social impacts of legalized gaming on states, tribes, 
communities and individuals.” However, the members of this commission do not 
represent the mtcrcsts of tlie states, and there is concern that the Conunission’s trae intent 
is to recommend national legislation to regulate gaming. 


States can and should set soimd gaming policies that address key issues and challenges 
associated with legalized gaming, and state gaming officials should enforce such policies. 
Some types of gaming, such as Indian gaming and Internet gambling, require cooperation 
fi'om appropriate federal agencies. But it is the duty and responsibility of individual 
states, not the federal government, to regulate lotteries and casinos within their boarders, 


FEDERAL LEGISLATION UNDER CONSIDERATION 

Much has been accomplished since that 1997 meeting, but much more remains to be 
done. 

Already in the 106'*' Session of Congress the House has passed HR 350 - the Mandate 
Information Act, HR 409 - the Federal Financial Assistance Improvement Act, and HR 
439 - the Paperwork Reduction Act. The Mandate Information Act clarifies the point of 
order provision of the Unfunded Mandate Reform Act, applying the order to any cut or 
cap in entitlement programs such as Medicaid, food stamps, and child nutrition, unless 
states are given “new or expanded” flexibility to manage the cut or cap. 
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The Federal Financial Assistance Improvement Act will require the Office of 
Management and Budget (0MB) to develop uniform common rules for its seventy-five 
crosscutting regulations. Under this legislation, OMB must also develop electronic filing 
and management of grants to reduce paperwork. Just two weeks ago this very committee 
held hearings on S, 746 - the Regulatory Improvement Act. 

The Council of State Governments believe S. 746, co-sponsored by at least three 
members of this committee, is a move in the right direction because it will provide 
needed consultation with state and local officials when federal agencies promulgate new 
regulations and will require risk assessments and cost-benefit estimates for such 
regulations. 

Additional proposals and ideas are circulating that may ftirther impact the current state of 
federalism. On March 10, 1999, the Big Seven State and Local organization principals 
signed a letter that was forwarded to Congress in support of the “Regulatory Right-to- 
Know Act of 1999.” 

By calling for an annual report to Congress by the President and the Office of 
Management and Budget, which analyzes the impact of federal rules on federal, state and 
local governments, this bill encourages open communication between federal agencies, 
state and local governments, the public and Congress regarding federal regulatory 
priorities. 

As you know, Mr. Chairman, staff of the Big Seven state and local organizations has also 
been collaborating with staff members of this Committee in an attempt to fashion 
legislation to protect and reiterate the partnership between federal, state and local levels 
of government. 

CSG believes that it is important to bring such legislation to fimition. Among the 
principles we would like to see embodied in such legislation would be prior consultation 
with state and local elected and appointed leaders in drafting federal legislation, 
regulations and executive orders with an intergovenunental impact. 

Federalism Partnership legislation should provide for federal assessment through 
federalism impact statements and provide a form of judicial review for enforcement. 
Ultimately, CSG believes a true federalist partnership must reflect the intentions of the 
10* Amendment, whereby states were granted deference when the Constitution failed to 
explicitly empower the federal government. 

CONCLUSION 

As state leaders concluded in their 1 997 conference on federalism, “In order for our 
country to be an innovator at home and leader abroad in the 2U‘ century, it is imperative 
that our unique federal partnership devise improved divisions of labor and achieve 
strategic intergovemmenta! restructuring best suited to the changing public policy 
circumstances that confront us.” 
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The states have shown, with the limited experimentation the federal government has 
allowed, that we can manage complex problems and put our ideas to work, reconnecting 
the American people with their government. 

Devolution will have a profoundly positive effect on the delivery of government 
programs and services as states compete with one another to devise the best systems. Its 
impact on the political process, however, will be equally profound: notliing less than a 
re.storation of the American people’s confidence in their government. 

Again, I thank you for this opportunity to speak with you today, and I look forward to our 
ensuing conversation. 
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FEDERALISM STATUTORY PRINCIPLES AND PROPOSALS 

This paper highlights 1 1 statutory approaches designed to bring better balance and greater 
accountability to the state-federal partnership. Many of these proposals were developed 
and endorsed as part of the States' Federalism Summit, convened in October 1995. Each 
proposal addresses the ways in which Congress goes about its policy setting business vis- 
4- vis the states. The proposals could be combined into an omnibus State-Federal 
Partnership Act or could be introduced singly or in some combination. 


Declaration and Justification of Constitutional Authority. 

Require Congress, as part of considering any new or reauthorizing legislation, to 
declare and justify its constitutional authority to enact each given bill. This 
provision in all bills requires Congress to treat the Tenth Amendment as an 
integral, living part of the Constitution. (This procedure was made a part of 
recent changes to the committee rules of the House). The United States v. Lopez 
decision ensures that congressional members understand and acknowledge 
specific limits to federal powers rather than assuming genera! power to enact any 
bills deemed appropriate at the moment. In addition, the Supreme Court upheld 

decisions, which reinforce the idea of dual sovereignty. 


II. Limit and Clarify Federal Preemption of State Law. 

Preemption is the partial or total displacement of state laws and/or local 
ordinances by federal laws and/or agency rules under the supremacy clause of the 
US Constitution. Since more than half of all explicit federal preemptions of state 
laws enacted by Congress in our 208-year history have been enacted only during 
the past 30 years, it seems necessary now to; require bill sponsors to examine the 
impacts of proposed preemptions on states; increase consultation with states; and, 
to require clear disclosure of intent to preempt with appropriate notice to states. 
This proposal ensures increased awareness of proposed preemptive activity, and 
requires regular review and justification of existing preemptions. For decades, the 
Supreme Court has been unwilling to find preemption of state authority unless 
there is a clear and manifest congressional intent to preempt. 


III. Prohibiting Federal Conscription and Coercion of State Governments. 

The growing practice of Congress forcing states to carry out federal programs or 
to enact state laws in accordance with federal rules could be prohibited by a 
statutory provision holding that no state shall be obligated, without its consent, to 
enact or enforce any state law or regulation pursuant to, or administer any federal 
regulatory program imposed by, a law enacted by Congress. This same principle 
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was upheld by the Supreme Court in t 
! decisions. 


i and Printz v. 


IV. Points of Order on the House and Senate Floor. 

An Omnibus Federalism bill could provide for a point of order to lie against any 
bill that does not comply with the citation of constitutional authority provision, 
ensuring all members consider the federalism implications of legislation. The 
Unfunded Mandates Reform Act of 1995 (UMR/V) already provides this specific 
procedure for unfunded mandates. This could be expanded to include challenges 
to constitutional authority. 

V. Consolidating Categorical Programs into Block Grants. 

Working with state legislators and governors. Congress and the President should 
accelerate the recent trend toward consolidation of categorical programs into 
block grants. Block grants have proven to be effective mechanisms for tailoring 
programs to the unique needs of the 50 states. Legislation creating block grants 
should be encmnbered with regulations, restrictions or earmarks. Block grants 
should not preempt state laws and procedures; they should avoid “set-asides.” 
Block grant legislation should reduce ffont-end paperwork and post-audit 
requirements and establish minimal reporting requirements emphasizing 
outcomes, rather than process. They should embrace the discretion of state 
policymakers. 

VI. Protecting State Laws and Procedures in Expending Federal Funds. 

In light of states’ concerns that federal rules often direct states to expend federal 
funds in ways that complicate, contradict, or conflict with state laws and 
procedures governing the states’ own expenditrrres, this proposal would clarify 
that any funds received by a state after t'ne date of enactment of the federalism 
statute will be expended only in accordance with the laws and procedures 
applicable to expenditirres of a state’s own revenues. 

VII. Prohibiting Conditions of Federal Aid not Germane to Aid Purposes. 

Since the 1960’s, Congress has increasingiy attached conditions to federai-aid 
programs that are not germane to the original purpose of programs tliat allow 
Congress to assert powers not delegated to it through the federal Constitution. 
These have been upheld in court based on the “voluntary” nature in which states 
accept federal aid, even though states cannot realistically refuse such aid. This 
proposal states that no condition on the receipt of federal funds by a state, 
imposed by or pursuant to a law enacted by the Congress, shall be valid imless the 
condition is stated clearly, is strictly germane to the purpose of the grant-in-aid, 
and does not more than specify the purposes for which, or manner in which, the 
funds are to be spent by the state. 


VIII. Clarify the Intent of the Unfunded Mandates Reform Act. 

The 1995 UMRA law needs to be clarified in a few areas; how to interpret its 
definition of “mandate” with respect to caps on, or reductions in, federal funding 
for large entitlement grant programs where states have some compensatory 
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flexibility; whether the effects a bill may have oa the costs of existing mandates 
shotiid be counted as the costs of a mandate under UMRA; and how to estimate 
the direct costs of extending the life of an expiring mandate. 

IX. Requiring Congressional and Executive Federalism Impact Statements. 

In the same vein as the Environmental Impact Statements that are now required 
when a road construction project is proposed. Federalism Impact Statements can 
be required (for which precedent has already been established by Executive Order 
12612) that will force Congress to prepare such statements in consultation with 
elected state and local officials on all bills that may have an effect on the 
distribution of powers and responsibilities in the federal system; and which 
require executive branch agencies and independent agencies to prepare such 
statements on all proposed rules. 

X. Federal Regulafory Streamlining. 

Federal regulations cost hundreds of billions of dollars each year. However, the 
rulemaking process is often a mystery to the general public, and many 
stakeholders agree that cost-benefit analysis and comparative risk assessment, 
plus greater public access to the information which is part of agency 
decisionmaking, would improve regulatory efficiency. 

According to the U.S. General Accounting Office (GAO), of 129 regulatory 
actions it has reviewed at four major regulatory agencies (EPA, HUD, DOT, 
OSHA), fewer than 25 percent had a clear and simple document available 
illustrating changes made during the rulemaking process-which is overseen by the 
Office of Information and Regulatory Affairs. 

A regulatory reform bill is needed to improve quality and accountability in 
tujemaking through cost-benefit analysis and risk assessment, peer review of 
methodologies, as well as a process for reviewing existing rules. (Note: Senators 
Fred Thompson (TN) and Carl Levin (MI) have introduced a bipartisan 
compromise Regulatory Improvement Act, S. 981, which would implement most 
of the improvements states seek.) 

XI. Federal Financial Reporting Simplification. 

There are over 600 different federal financial assistance programs to implement 
domestic policy. Each as extensive federal administrative requirements, which 
are often duplicative, burdensome or conflicting, thus impeding cost-effective 
delivery of services at the state and local levels. A bill designed to streamline 
procedures for application and reporting requirements and to simplify paperwork 
associated with federal domestic financial assistance is necessary. (Note: Sen. 
John Glenn (OH) has circulated a draft Federal Financial Assistance-Management 
Improvement Act to achieve many of the financial management reporting reforms 
states are seeking.) 
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Good morning Mr. Chairman and members of the committee. I appreciate the 
opportunity to appear before you today on behalf of the nation’s governors. 
Strengthening our federalism partnership is the top priority of the National 
Governors’ Association. Over the last several years, Congress has accomplished 
much on behalf of state and local governments. We are here to express our 
appreciation for your work and urge you to keep moving forward on a number of 
major issues. 

State and local elected officials have always worked closely with Congress and the 
administration on critical issues. In times of national distress, the states 
immediately step forward to work with you in unifying and mobilizing the nation 
for quick action. 

But in times of crisis or times of calm, we have strong ideas on how we should 
work together. The National Governors’ Association’s Washington office was 
actually founded in 1967 to protect the appropriate balance of federalism between 
state and federal governments. Our first initiative was to work with Congress to 
convert the Law Enforcement Assistance categorical grant into a block grant to tlie 
states. We now have more than one dozen block grants. 

Progress to Date 

In the last decade, we witnessed major advances as Congress entrusted state and 
local governments with national goals while using state and local laws, rules, and 
procedures for effective implementation. We have made major progress in moving 
from the micro-management often imposed by the federal bureaucracy toward 
performance goals and results that foster innovations by states, cities, and counties. 
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Our nation’s “laboratories of democracy” are shining brightly all across America in 
crime reduction, education reform, employment practices, pollution prevention, 
broad-based health coverage, and multi-modal transportation. Congress gave 
states our version of the Safe Drinking Water Act, stopped the wholesale passage 
of unfunded mandates, reduced agency micro-management, and gave us new block 
grants in welfare, transportation, children’s health, child care, dmg prevention, 
statewide health expansions, and - just last week - education flexibility. 

For all of these initiatives by Congress, we thank you and pledge our acceptance of 
the responsibility to exceed the national goals, as we have done in welfare reform 
and are already doing in education. 

I am here today on behalf of the nation’s governors not only to thank Congress and 
this committee, in particular, but also to express our growing concerns about a new 
trend. While we appreciate the considerable reduction in the number of unfunded 
mandates that force the spending of our own funds, states now often face broad 
preemptions that restrict access to our own funds, laws, and procedures for meeting 
the people’s needs. We must maintain a common sense approach to government 
services that makes sense to the people. Only a full partnership between elected 
officials of all levels of government can make it work. 

Devolution Revolution 

The federal government has shifted much power and responsibility to state and 
local governments over the past few years. The Unfunded Mandates Reform Act, 
welfare block grants, drinking water legislation, and highway fund transfers are a 
few examples of legislative initiatives that have transferred authority from the 
federal government to state governments. 
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This trend, often referred to as “The Devolution Revolution,” has received 
considerable attention from the media, academics, and, most of all, legislators 
eager to claim responsibility for the complementary accomplishments of shrinking 
the size of the federal government and empowering state and local officials. 

Despite all the benefits conferred to states by devolution, the magnitude and 
significance of this revolution has at times been exaggerated. Many of the 
devolutionary initiatives are better in theory than in practice, either lacking 
enforcement to make them effective or imposing new burdens on states as 
conditions of funding. Also, while devolution has occupied center stage during the 
past few years, another story has unfolded in the wings with much less fanfare. 

The New Problem - Preemption of State Authority 

While shifting power to the states with one hand, the federal government has been 
busy taking power away from the states with the other. The independence and 
responsibility that devolution has given states in certain areas has been offset by 
preemption elsewhere. Even as states have benefited enormously from block 
grants over the past few years, the federal government has preempted state laws 
affecting trade, telecommunications, financial services, electronic commerce, and 
other issues. 

Federal preemption of state laws has not occurred as the result of a malicious 
desire to undermine states’ sovereignty. Rather, preemption has occurred as the 
byproduct of other issues. Unfortunately the outcome is the same for states, 
regardless of the motive. 
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To varying degrees, the federal government is often ignoring the powerful role and 
the constitutional rights of states in the American system of government that 
enables elected officials of all levels of government to best serve the people. 

The rise of the new global economy, rapid advances in modem technology, and 
efforts toward industrial deregulation have accelerated the pace of preemption. To 
compete with international competitors, respond quickly to technological 
developments, and maximize opportunities created by deregulation, businesses 
seek to streamline legal and regulatory requirements. Efforts to substitute uniform 
national legislation for disparate state laws comprise an important part of this 
process and have led to federal preemption of state authority in many areas. 

Businesses understandably do not want to be handcuffed by a myriad of state and 
local codes, statutes, and rules that prevent them from responding effectively to the 
rapidly changing dynamics of the domestic and world marketplaces. If industry 
has to be regulated at all, a standard set of federal laws and regulations presents a 
far more compelling alternative. However, just as federal laws and oversight serve 
important puiposes that include preventing monopolies, raising revenues to fund 
national defense, and financing social security, state and local laws fulfill a variety 
of critical functions as well. 

State and local taxing authority provides funds for education, roads, law 
enforcement, health care, and environmental protection. State banking, insurance, 
and securities laws impose capital adequacy requirements, underwriting standards, 
and licensing procedures that safeguard consumers’ deposits and investments and 
protect them from fraud and abuse. State utility regulations ensure that citizens 
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receive high-quality water, electric, sewage, and telephone services at reasonable 
rates. 

The important role of state laws and regulatory responsibilities should not be 
forgotten in the midst of the scramble to accommodate businesses and the forces of 
globalization, technology, and deregulation. States and their citizens stand to 
benefit as much as businesses from these changes, but not at the cost of continuing 
federal preemption of state laws. 

In the aftermath of the recent elections, congressional leaders and the President 
have repeatedly articulated the importance of working with the nation’s governors. 
Allowing states to continue governing in the areas that states have traditionally 
governed would be a good way to demonstrate commitment to a true state-federal 
partnership and would also provide a refreshing change. 

In this new era of globalization of the marketplace, we must preserve the peoples’ 
participation in government decisions, especially at the local level through 
elections. Together we recently enacted laws and regulations to improve our 
dialogue with Congress to stop the unilateral imposition of unfunded mandates, to 
focus more on the citizens’ total tax burden from all governments. We have 
instituted prior consultation, fiscal impact statements, deference to our own laws 
and procedures through block grants, and limited enforcement procedures. 

Current Issues of Federalism 

To preserve and enhance our federal system of representative democracy through 
elected officials, we must recognize the long-term negative impacts of preemption. 
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We urge you to consider some approaches to ensure that Congress considers these 
negative impacts (both intended and unintended) prior to voting on bills that 
preempt state authority. Once state authority is taken away, it is very seldom 
returned. We are simultaneously asking the President to include these principles in 
any revision of his Executive Order on Federalism. We believe the following 
principles of federalism are essential to the major issues facing states today. 

Principles of Federalism 

• The bipartisan partnership between elected officials at all levels of government 
is the unique and most powerful force in our form of federalism. 

• This partnership is based on early consultations over issues that affect the states. 

• A legislative proposal’s impact on federalism should be transparent and fully 
disclosed before decisions are made. 

• This partnership is based on the interdependent nature of our governments that 
demands an attitude of the highest respect and a deference toward state and 
local laws and procedures that are closest to the people. 

• These elements of our partnership should have some means of enforcement. 

Federalism Legislation 

Mr. Chairman, we know that this committee, in particular, understands and 
appreciates these fundamental features of federalism. You have proven it through 
many years of working with us - from the Intergovernmental Cooperation Act, the 
Intergovernmental Personnel Act, General Revenue Sharing, the Paperwork 
Reduction Act, the Unfunded Mandates Reform Act, the Federal Financial 
Assistance Improvement Act, the Regulatory Right-to-Know Act, and the 
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Regulatory Improvement Act. Our thanks to every member who stands with us for 
enactment of each of these vital measures. 

Because federalism legislation can never be perfect or finished, we are here today 
to encourage each of you to continue your efforts and expand your good work to 
this new threat to federalism. We will support your efforts to apply these 
principles of enforceable federalism to legislative and regulatory preemptions of 
state revenues, laws, and administrative procedures. 

When we fail to use these federalism principles - consultation, disclosure, impact 
statements, deference, and enforcement - we spend even more effort to correct the 
problems created in areas such as telecommunications, the Internet, environmental 
laws, local zoning, regulatory preemption, and long-term tax policy, 

Mr. Chairman, we urge you to move forward on the following bills and issue areas 
that are high priorities for NGA. 

The Mandate Information Act (H.R. 350, S. 427). This bill would clarify that 
the point of order provision of the Unfunded Mandate Reform Act also applies to 
any cut or cap in entitlement programs (Medicaid, food stamps, child nutrition) 
unless the states are given “new or expanded” flexibility to manage the cut or cap. 
It would also be extended to mandates on the private sector of more than $100 
million. 

The Federal Financial Assistance Improvement Act (H.R. 409, S. 468). Both 
bills would require the Office of Management and Budget (0MB) to develop 
uniform common rules for its seventy-five crosscutting regulations. OMB must 
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also develop electronic filing and management of grants to reduce paperwork and 
uniform base data for grant applicants that could used for multiple information 
purposes. 

Preemption Assessments. Bipartisan House and Senate staff are meeting to 
clarify state and local government concerns over excessive preemptions. Issues 
include prior notification, annual and cumulative reports, point of order, rules of 
construction, and possible judicial review of the process but not content. These 
discussions also cover federalism impact statements for executive branch 
preemptions and changes in the Government Performance and Results Act to 
require mutual agreement among federal, state, and local governments on what 
data are necessary to meet agency goals without federal micromanagement of state 
and local information needs. 

The Regulatory Improvement Act (S.746). This bill would provide better prior 
consultation for state and local officials with federal agencies on new regulations 
and would require federal agencies to conduct risk assessments and benefit-cost 
estimates for new regulations. This is now an option. 

The Regulatory Right-to-Know Act (H.R. 1074, S. 59). This bill would require 
an annual accounting statement of the costs and benefits of federal regulations 
notice and comment procedure and public disclosure of actions taken on state and 
local concerns. 

Mr. Chairman and members of the committee, we are working with the President 
to formalize these same federalism principles for a revised Executive Order on 
Federalism. 
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Our message to you and to the President is the same. We need to move toward an 
“enforceable” federalism partnership between the elected officials of all levels of 
government. 

We urge you to join us in a revived working partnership involving all of America 
in our system of government through all of its elected officials. We can best meet 
the single and special needs of some of the people, while also meeting the 
collective needs of most of the people. 

Thank you very much. 
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Mr. Chairman and Members of the Committee: 

Good morning. I am Dan Blue, a member of the North Carolina House of 
Representatives and President of the National Conference of State Legislatures (NCSL). Today, 
I am presenting testimony on behalf of the nation’s state legislators, of both parties and from ail 
50 states and the American commonwealths and territories. 

I appear today also as part of the so-called Big Seven, the coalition of major state and 
local organizations that includes NCSL. the National Governors’ Association, the National 
League of Cities, the Council of State Governments, the National Association of Counties, the 
International City/County Management Association, and the United States Conference of 
Mayors. The Big Seven are united in calling on Congress to pass a package of six bills dealing 
with state-federal relations, including the Regulatory Right to Know Act (S.59), the Regulatory 
Improvement Act (S.746), an Act Establishing a Congressional Offree of Regulatory Affairs (S. 
1675 from last year), the Federal Financial Assistance Improvement Act (S. 468), the Mandate 
Information Act (Section 5 of H.R. 350; also to be included in a Senate anti-preemption bill), and 
the Government Partnership Act (still in the drafting stage). I want to thank the several members 
of this committee who have agreed to sponsor or co-sponsor one or more of these important bills. 

The focus of my testimony today will be on the last and in many respects the most 

• I 

important of these six bills. The Government Partnership Act. Passage of this bill is important 
because it deals with what NCSL and the Big 7 see as the most vexing of our current problems in 
state-federal relations. I am referring to the problem of federal preemption of state and local law. 
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Federal preemption of state and local law presents a very serious challenge to our 
constitutional system of federalism. This challenge results first from the propensity of federal 
courts, agencies, and the Congress to preempt state law without careful consideration of the 
consequences of such action. Second, it results from agencies and courts acting to preempt state 
laws in circumstances where it is not at all clear that Congress intended to authorize preemption. 

Every year, new federal statutes, administrative rules, and court decisions preempt or 
displace state laws. Interest groups that have been unsuccessful in pursuing their agendas at the 
state level increasingly are tempted to "forum shop" and come to Washington, D.C., seeking 
federal preemption to reverse state legislative or court action. Too often, these interest groups 
are successful in undoing the work of sponsors of state legislation who may have labored for 
months or years to pass a bill. 

The cumulative effect of such federal preemption of state law is to reduce the 

effectiveness of state and local governments. One of the advantages of federalism is that allows 

for greater responsiveness and iimovation through local self-government. State and local 

legislatures are accessible to every citizen. They work quickly to address problems identified by 

constituents. The large number of state and local legislatures encourages innovation. A new 

policy is tested in one jurisdiction. If it works, other jurisdictions try it. If a mistake is made, it 

* » 

can quickly be corrected. But, if the policy jurisdiction of a state or locality has been preempted, 
then it cannot respond and it cannot innovate. 
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The most insidious consequence of preemption, in other words, is its impact in the future. 
Because of preemption, the policy jurisdiction of state legislatures, particularly in the area of 
business and economic regulation, shrinks every year. There is almost no movement in the 
opposite direction, in which Congress withdraws from a policy field while leaving states free to 
legislate. Legislation withdrawing the federal government from fields of economic regulation 
ordinarily includes language preempting state regulation of the affected industry. 

Conversely, when the federal government imposes a new economic regulation, courts and 
agencies often find that the "scheme of federal regulation is so pervasive" that it has "occupied 
the field" thus barring even non-conflicting state regulation. Where there has been a finding of 
"field" preemption, state regulation will be barred even when state standards are simply more 
stringent than or supplementary to federal standards or even when state law merely touches 
tangentially on the same subject as federal legislation. 

Now, if you are not a state legislator but perhaps a member of Congress, then you may 
ask what is the harm and indeed are there not benefits to a centralization of legislative and 
regulatory authority, particularly as it affects business and economic activity. Let me suggest 
that the harm done is considerable. 

Federal regulatory agencies are not always successful in their mission of protecting the 
public. Moreover, over the past twenty years there has been something of an abdication by the 
federal government in such fields as consumer, environmental, and public health and safety 
protection. And, federal regulation, is often sluggish, bogged down in the elaborate federal 
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administrative process and able to respond only slowly to the demands of the public. Federal 
agencies, in other words, frequently are surpassed in performance by state ofHcials who often 
can act quickly and effectively to protect their citizens. 

States can act more quickly and aggressively because the structure of state administrative 
law is simpler and allows for swift decision-making. Also, state regulators are often more 
responsive to public opinion. For example, in most states, a popularly elected Attorney General 
is responsible for enforcement of antitrust, environmental, and consumer protection laws. State 
agencies, especially when they work cooperatively, also may have more law enforcement 
resources than comparable federal agencies. I would point in particular to the effectiveness of 
cooperative efforts of state attorneys general in addressing public health, consumer protection, 
and antitrust issues. 

Indeed, it is often the effectiveness of state law enforcement and of state law remedies 
that results in efforts here in Washington D.C. to preempt the states. And for this reason. I 
believe it is important not just to stale legislators but to all Americans that you pass legislation to 
limit federal preemption of state law. 

All of us should be concerned about the cumulative and long-term effects of federal 
preemption of state law, for the simple reason that it undermines the effectiveness of state and 
local govenunent. Justice Brandeis's saw about the states being the “laboratories of democracy" 
is both a clichd and a fimdamental truth. There is a reason why policy innovations often arise at 
the state level. Americans expect their state and local governments to act quickly and efficiently 
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to meet their needs. They expect that state and local officials will do what it takes to solve a 
problem - that we will find a way. State legislators and city council members know this as well 
as anyone. We ate the fi»quent recipients of the proverbial midnight phone calls fiom outraged 
constituents who have a problem and want it fixed and fixed now. Well, the truth is state 
legislators and city councils are not able to respond quickly and effectively if their authority has 
been preempted. 

Let me stop and make clear at this point that I am not and NCSL is not challenging the 
wisdom of the Supremacy Clause. Nor am 1 suggesting that Congress's policy jurisdiction ought 
to be sharply limited. I do not suggest that we ought to return to the Articles of Confederation or 
that we ought to return to a pre-Civil War or pre-New Deal conception of states' rights, in which 
the federal government and this Congress is reduced to a passive role, unable to respond to social 
and economic probiems with appropriate domestic legislation, which may, where there is a direct 
conflict, appropriately preempt state laws and regulations under the Supremacy Clause. Rather, I 
am making a proposal for modest changes in congressional process and federal law that, I 
believe, will resolve the current problem of snowballing and out-of-control federal preemption. 

All we need is simple legislation that ensures three things; 

• Before it acts to preempt state law. Congress will be well-informed about the implications of 


such action; 
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• Congress will establish an internal process for making it much more clear to agencies and the 
courts when it intends to preempt and what the limits are on the scope of such preemption; 
and 

♦ Congress will provide guidance to agencies and courts, in the form of a strict rule of 
construction, so that court decisions and agency rules preempt state law only when there is a 
clear statement of congressional intent. 

As a practical matter, the need for greater clarity in congressional intent goes to the heart of 
the problem. A review of the case law, 1 think, will bear me out when I say that most preemption 
cases do not involve an "actual conflict" between federal and state law. In other words, the cases 
do not ordinarily turn on explicit provisions in federal law providing for preemption or on 
circumstances where it is physically impossible for an individual or corporation to comply with 
both state and federal laws. As a 1991 report of the Appelate Judge's Conference notes; 
"Supremacy Clause cases typically call on the courts to discern or infer Congress's preemptive 
intent." The report goes on to say that: "By their very nature, implied preemption doctrines 
authorize courts to displace state law based on indirect and sometimes less than compelling 
evidence of legislative intent. This indirectness in turn suggests a greater potential for 
unpredictability and instability in the law." 

The largest part of the preemption problem results from courts and in particular 
administrative agencies, in effect, reading preemption into the statute based on some theory that 
it is implied. For this reason, I urge this committee to pass legislation ensuring a process under 
the rules of the House and Senate for making it clear when Congress intends to preempt and to 
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provide for "a rule of construction" to guide courts and agencies in their reading of federal 
statutes. This should limit overly-creative theories, based for example on such loose notions of 
implied preemption as the pervasive nature of federal regulation, the peculiarly federal nature of 
the interests at stake, allegations that state law "stands as an obstacle," or the "scope of authority” 
granted to a federal administrative agency. 

In conclusion, I want to emphasize that NCSL would like to see anti-preemption 
legislation move forward on a bipartisan basis. Members of both parties should support a bill 
that ensures a more thoughtful legislative process and that limits unjustified federal displacement 
of state law based on creative theories of preemption by implication. Such legislation would 
strengthen our system of federalism. It would also strengthen the role of Congress. Most 
important of all, passage of anti-preemption legislation would assure the American people that 
their states and local governments will condnue to play a role in regulating the local economy in 
a way that protects the public interest. 


Mr. Chairman, members of the committee, I thank you for this opportunity to testify. 
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Good morning. Mr. Chairman, my name is Clarence Anthony. I am a the mayor of South Bay, 
Florida, and I serve as the President of the National-League of Cities, the largest and oldest 
organization representing the nation’s cities and towns and their elected officials. I am here this 
morning, with my colleagues, to discuss the relationship between the federal government and state 
and local governments — ^whether we can achieve a more effective partnership to benefit our 
mutual constituents. 

We want to begin by thanking you and the committee for holding this hearing. We believe we are 
in the midst of fundamental changes affecting the relationship of the federal government to state 
and local governments. We are grateful to you for your recognition of the importance of this 
issue—not just to us, but to all Americans. The changes--both those ongoing and pending in the 
Executive branch, on the Hfill, and by regulatory agencies— could have long term in^)acts on state 
and local governments. We support fundamental changes in policy direction, many of which you 
have either authored or supported, to ensure the most efficient and effective possible service to 
our citizens and taxpayers. We appreciate your interest, and we hope to provide continuing 
support for changes to rebuild our federal system. 

Mr. Chairman, there are some 36,000 thousand cities and towns in the United States. Most have 
small populations, few professional staff, and small budgets 91 percent have populations of less 
than 10,000. This is a time of great change for all of them. The fiscal trends are significant with 
consequences for the future. For the most part, the current changes involve the assumption of 
significantly greater responsibilities - offloaded from the federal government - and significant 
federal preemption threats to historic and traditional local fiscal, land use and zoning authority. 

We are in the middle of enormous and rapid changes in the federal-state-local relationships with 
long-term consequences for the nation’s cities. The changes, if anything, were re-emphasized Just 
one year ago by the President’s Executive Order on Federalism and concurrent proposal to 
revoke two earlier Executive Orders that we were involved in putting together. They are 
highlighted by the legislation signed into law last October to interfere with the rights of states and 
local governments to regulate and tax sales and services provided over the Internet in the same 
way as all other sales and services are taxed — even though no such limitations would apply to the 
federal government. This legislation, adopted with minimal consideration of the consequences for 
state and local governments, and especially for public education, demonstrates the importance of 
this committee’s efforts to ensure we have adequate information to inform all policy-makers prior 
to taking actions. In no instance have we been invited to the table even though the most 
significant impacts will be felt at home. 

The nation is witnessing totally new emerging technologies transforming the country and its cities 
- perhaps in ways totally different than in previous cycles. These changes have implications for 
state and local revenues as they radically redefine old concepts of nexus, and as the economy 
moves to the future against a backdrop of state and local tax systems adopted for another era. 
Because today’s new technologies are not as capital-intensive, or labor-intensive, or heavily 
industrial as the ones which used to drive the American economy, NLC adopted a proposal to 
create a joint endeavor with the National Governors’ Association (NGA) and the National 
Conference of State Legislatures (NCSL) to produce a report intended to provide information to 
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elected state and local leaders about the changing nature of the national economy, with an analysis 
of the potential impacts on state and local revenues and the flexibility of current structural 
capacities to respond to these changes. We are following up this year with a new report looking 
at the impact of the global economy, deregulation, and information technology on the stmcture of 
state and local govwnments. 

Economic, technological, telecommunication, demographic, and legislative changes are altering 
the federal system, perhaps beyond recognition. Our purpose last year was to examine the equity 
and responsiveness to changes in the economy of State and local revenue systems in today’s 
global economy. What are the factors eroding state and local authority: federal pressure, 
changing demogr^hics, globalization of the economy? Desigied during the smokestack age, are 
state and local tax systems obsolete, inequitable, and unresponsive to changes in the economy? 
Have changes in the American economy, the population, and federal policies undercut the ability 
of states and local governments to assume greater demands and ensure equity in their revenue 
systems? 

The most significant fiscal trend over the past twenty years has been the declining share of federal 
support to state and local governments, which has placed a much greater burden on current state and 
local taxes. Federal grants-in-aid to state and local governments averaged 21.5 percent of their total 
spending over the 1990-95 period. This is well below the 26.5 percent peak that occurred in 1978. 
Consequently, stMe and local governments have had to rely much more on their own tax revenue 
sources to generate sufficient revenue to provide services required by the public Further, the recent 
trend of Congress pushing more responsibilities to state and local governments will place additional 
burdens on the cuirent state-local tax structure. 

Deregulation of the telecommunications and electric industries. Allowing 
competitive entry in these regulated industries will force state and local governments to experience 
substantial tax shifting. Substantial hardship is expected for taxing jurisdictions that rely heavily upon 
existing electric generating facilities to pay local property taxes. 

■ Federal tax reform. Congressional proposals for a flat tax and a national retail sales 
tax would force states to undertake major reviaons of their sates and personal income tax systems. 
Bofti proposals would eliminate state and municipal authority to issue tax-exempt municipal bonds— 
affecting more than $1 trillion in outstanding bonds used to finance virtually every school, jail, road, 
airport, and bridge in the nation. It would be difficult to overstate tire havoc caused to fee state-local 
tax structure if federal tax law eliminated deductions for mortgage interest, state personal income taxes, 
and local property taxes. 

At the time our framers put together and fashioned our unique system of federalism, it was a long 
journey through the mud and swamps to get back and forth from Capitol Ifill to the White House, 
Today, it is a matter of microseconds. The Internet heralds a new age that renders borders 
increasingly irrelevant. The most powerful trends affecting our future are international trade, 
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deregulation, and information technology. We believe it critical for the economy destiny of 
America to aiter that era with a dynamic federalism that makes us partners, makes us mutually 
accountable to each other, and ensures synergy, rather than competition between our levels of 
government. We believe the bills you have authored or supported in this committee — almost all 
with a determined effort to work with us and develop in a bipartisan effort — are critical to 
success. 

For that reason, this morning we join the nation’s governors and leaders of other national 
organizations representing state and local elected leaders in making clear our commitment for 
creating a more enduring governmental partnership. We urge this aaion to provide adequate time 
for meaningfiil consultations with our levels of government with r^ard to proposed changes to 
ensure they are made with prior consultation, notice, and warning. We believe such changes and 
the manner in which they are made are critical with regard to the Administration’s and Congress’ 
perceptions of the balances of power between the three levels of government. 

We support the Mandate Information Act, the Federal Financial Assistance Improvement Act, the 
Regulatory Improvement Act, and the Regulatory Right to Know Act, These are crucial steps in 
this new information age to making better information available to decision-makers. Thank you, 
Mr. Chairman. These might seem like small steps, but they are all critical, 

We hold as our highest priority, not only in our association, but amongst our Big 7 organizations, 
a broader effort to redefine our intergovernmental partnership. For that reason, we are most 
pleased about your leadership on the Government Partnership Act of 1999. This bill marks, we 
believe, one of the most important efforts to fondamentally rethink the nature and relationship of 
our federal system. 

Congress does have the authority to recommend and pass laws that have the effect of preempting 
historic and traditional rights and authority of the nation’s state and local governments. 
Therefore, we would hope that today could be the start of a genuine comnutment to mutual 
respect between our three levels of government. 

Our members have overwhelmingly adopted halting the new trend of major federal preemption of 
historic and traditional state and local roles and responsibilities as our highest priority. We have 
witnessed a renewed effort in some parts of the Administration and in the Congress to emphaaze 
the preeminence of the fedaal government with a focus on mandating uniformity. This effort 
proposes to reverse more than two decades of federal policy and deference to state and local 
authority. This morning ought to be a good opportunity to begin — all of us — ^to commence a 
serious effort to restoring authority to the levels of government closest to the people 

It has become increasingly clear that despite White House and Congressional claims of an intent 
to turn back greater power and authority to the level of government closest to the people, those 
words bear less and less relationship to actions. The preemption or taking away of historic and 
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essential authority of local governments over acrivities such as franchising, zoning, taxing, and 
regulating — ^fundamental responsibilities of state and local governments for the protection of 
public health, safety and property is less important to larger corporate and federal interests than 
uniformity and the elimination of state and local rules, laws, fees, and taxes. 

Pending proposed federal preemptions, if adopted as a regulation or enacted as a new feder al law, 
will have far-reaching consequences and impose greater liabilities on cities and towns. They 
would curtail the rights of citizens in cities and towns to make the key decisions about the future 
of their own communities. 

No issue in 1999 is likely to more affect the bottom line for local budgets and services, and for the 
rights of citizens in cities and towns across the nation than federal efforts to preempt historic and 
traditional municipal authority. This is an issue city leaders will confront in the federal courts, the 
Congress, the Administration, and at independent federal regulatory agencies. Preemption of 
local authority is not just a measure that Congress and the Administration seem interested in 
pursuing. Federal agencies, such as the Federal Communications Commission (FCC), are also, at 
the request of industry, proposing rules— often under intense pressure from Congress and 
industry — which seek to limit local authority over franchise authority, land use and zoning, and 
the siting of cellular and broadcast towers. 

The key aspects of the current status of federalism are: 

• the trends away from federal grants to local governments and shifting to direct payments to 
individuals • either through entitlement benefits or tax expenditures. The federal government 
is making the decisions about what is in the best interest of the citizens of a community. 

• there is an ongoing significant decline in federal capital investment at the local level. The 
disinvestment as a percent of the federal budget is aggravated by Congressional legislative 
threats to the ability of states and local governments to finance public capital investment 
through tax-exempt municipal bonds. 

• the portion of the federal budget going to entitlement spending is consuming ever greater 
proportions, leaving less and less of the budget to invest in the nation’s future. As the U.S. 
competes in the fields of technology and information in the global economy, disinvestment in 
the next generation will be reflected in local economies. 

• the proportion of the federal budget going towards the elderly is leaving less and less to invest 
in the next generation With juvenile crime in cities at high levels, and the nation’s local 
economies facing major demographic shifts, disinvestment in kids could have severe 
consequences for the nation’s cities’ economies. 

• while local governments have traditionally been responsible for bricks and mortar, as well as 
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public safety; federal actions to reduce federal responsibility and liability for welfare recipients, 
immigrants, and public housing tenants leave an ever-increasing liability on local governments. 
Increasingly, the burden transfer will aggravate disparitira between local governments, 

• while the trend in imposing direct federal, unfunded mandates is clearly on the decline, there 
has been an unprecedented increase in federal efforts to preempt state and local tax and 
revenue authority, threatening to undercut state and local revenue systems as we know them. 
Last year’s and pending action by the Congress on preempting state and local authority to levy 
or collect existing taxes and revenues on goods and services provided over the Internet, 
preempting local authority with regard to the sighting of group homes, and proposals on 
telecommunications, federal tax reform, railroad safety, and electric utility deregulation all 
would have harsh consequences on municipal authority and revenues. 

Federalism 

We believe the recent trend of Supreme Court decisions, the Safe Drinking Water Act, the 
Uriunded Mandates Reform Act, and the Ed-Flex legislation demonstrate the possibilities of a 
more effective and efScient partnership. We note they are in profoundly a different direction that 
the Executive Order on Federalism, #13083, issued by President Clinton last year, or to the 
pending legislation in the Congress to preempt historic and traditional municipal authority. We 
note too that at a time when it has become more difficult for the Congress to act on environmental 
legislation, and issues themselves have become gtowingly complex. Congress unintentionally 
creates a greater role and authority for federal agencies to set and direct federal policy. 

As we look forward to the issues that will shape the next election and the next milleniura, we 
think, then, this is an important time to secure a system where we have greater reason to work 
together. Whether the issue is tax reform or electronic commerce or electric utility deregulation, 
any federal action can have enormous consequences for state and local governments, for our 
citizens and businesses, and for our taxpayers. The more those decisions are made without any 
clear assessment of their impact on our federal system, the more likely they are to do damage. 
Our federal, state, and local tax systems, for example, are so intertwined, that any of the pending 
major federal tax reform proposals would have harsh consequences for the roads, bridges, 
airports, and water and sewer lines that service every business and every home in America. Yet, 
until we enact the Government Partnership Act, there is no incentive to even consider a prior 
assessment, much less fairly analyze the consequences. 

Part of the greatness of federalism has been the flexibility of our great system to allow any city, 
county, or state to develop new ideas and approaches to confront problems affecting 
Americans — the laboratory of democracy and the will of the people at each level of government in 
America. Through that model we have well served ail our citizens. The tradition and spirit of 
federalism ought to — especially on this of all issues — lead us to work together to shape and 
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reshape the future of our country and our traditional relationships. We stand ready and took 
forwad to an opportunity to do just that-togethw. 

Earlier in this Administration, President CEnton’s Executive Order called for more cost analysis 
and risk assessments for all government regulations, recognizing that federal actions can and do 
impose significant costs and liabilities on states and local governments. Those cost analyses and 
risk assessments remain to be fully implemented. But, in this age of information, they matter. 
Ensmmg there is a mechanism to enforce the provision of this information is critical. 

Now. we are engaged in attempting to negotiate a new ExecuUve Order on Federalism. While an 
Executive Order is different than a federal law and carries no endorsement from the Congress, it 
provides direction from the President of the United States to all Cabinet agencies and 
departments. In this instance, once the new order were to go into effect, it would provide new 
guidehnes for all federal oEBciais to consider in determining when a rule, regulation, or law had 
“federalism impEcations.” That is, the order would create direction for federal bureaucrats about 
how to address issues of municipal sovere^ty. and when and und®' what circumstances it would 
be okay to preempt traditional municipal authority and responsMifies. It is about setting 
guidelines for when and how it is appropriate for the federal government to intmde upon or 
interfere with state or local authority. 

We are pleased that the model set by this committee of consultation first, joint efforts to adueve 
bipartisan consensus, and action which provides for pre-assessment, accountability, and 
enforceability. 

Kecommendatians 

We would hope that as an outcome of this set of hearings, the committee would consider the 
following recommendations; 

• the adoption of legislation to require a fiscal Impact analysis on all federal legislation and 
federal regulations, including regulations from independent agencies such as the Securities and 
Exchange Commission, the Federal Energy Regulatory Commission, and the Internal Revenue 
Service, on states and local governments. 

• the introduction of the Government Partnership Act of 1999. to act as a follow-up to the 
Unfunded Mandates Reform Act of 1995. 

• the issuance of a joint report on generation fiscal concerns and disparities and their 
implications for the federal system 

We are gratefa! for the opportunity to be here with you today to share our views that stem from 
discussions and comm itments made more than 200 years ago in my city. Perhaps we ou^t to 
reconvene. We certtEnly beEeve a conceited, bipartisan effort is critkal if we are to be oedible in our 
tforts to make the government of the next centuiy effective, efficient, and response to our joint 
consfihients. 

Thankyou. I would be pleased to respond to any questions. 
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Thank you for the opportunity to testify about federalism — the 
cornerstone of our Constitution. X will first show how 
constitutional federalism provided the greatest charter for 
liberty, wealth creation, and community in political history. 
Second, I will outline the sad decline of federalism in the 
twentieth century. Third, I will offer some thoughts on reviving 
federalism so that it once again will promote freedom, economic 
growth, and social solidarity. 

Federalism was the Framers' most important contribution to 
solving the greatest dilemma of political theory. A government 
needs to be powerful enough to protect liberty and property, but a 
government sufficiently powerful to accomplish this end is also 
powerful enough to oppress the liberty of its citizens and 
expropriate their wealth.* Democracy does not dissolve this 
dilemmas an elected ruling coalition may tax and regulate for the 
benefit of its members rather than in the public interest. Indeed, 
in a democracy concentrated groups of citizens, called factions by 
James Madison and special interests today, possess peculiar 
leverage to obtain regulation and spending for their private 
benefit. The resulting excessive taxation and regulation are 
social evils that both restrict the individual pursuit of happiness 
and reduce the wealth of the whole nation. 

Federalism was the Framers' primary way of assuring that 
government would act only in the public interest. The happy 
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paradox of federalism Is that two interlocking governments can lead 
to less and better governance than a unitary state. The key to tJie 
structure is to use each level of government to constrain the 
other. In the original Constitution the states brought the federal 
government into being but strictly constrained its authority by 
granting it only certain enumerated powers. For the Framers, the 
essential domestic function of the national government was limited 
to sustaining a free trade zone to facilitate the exchange of goods 
and services among the former colonies and to provide for a common 
currency. So circumscribed, the national government posed little 
threat to liberties and wealth. 

The Constitution left the rest of domestic regulation to the 
states. Although the states were thus repositories of enormous and 
potentially tyrannical powers, the free movement of goods and 
people among them restrained their ability to use their power to 
oppress the liberty or extract wealth from their citizens. If the 
states exercised their power unwisely free citizens could take 
themselves or their capital elsewhere. ‘ Thus the federal 
government was restrained by the strictly enumerated powers of the 
Constitution and the states were restrained by the competition that 
the federal government maintained through keeping open the avenues 
of trade and investment.^ 

Because of the limits the Constitution placed on regulation 
and spending for private interests, economists today have explained 
that the original constitutional design of a federalist free 
trading system was at the heart of the steady growth of the United 
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States that allowed it to become an economic superpower by the 
beginning of the twentieth century.' Federalism was thus a large 
part of what made the Constitution the most wealth producing 
document In human history. 

Federalism not only limits government bat also Improves the 
actions government necessarily must luidertake. The first way It 
doss this Is to create a marketplace for governments. By putting 
state governments in competition with one another it forces them to 
innovate in the way they deliver public goods-~i.e. goods that the 
market and the family cannot provide. Because of this competitiosif 
useful innovations in governance are readily copied. Federalism 
created a "laboratory of democracy" where the successful 
experiments of yesterday became the sound public policy of 
tomorrow. 

Second, federalism improved government decisions by pushing 
them closer to the people they affect. Groups of individuals may 
have different preferences for public goods. Thus human happiness 
will be enhanced by letting the smallest feasible unit of 
government deliver the public good in question. Federalism is the 
necessairy beginning of this principle, called subsidiarity, but not 
the end of it, crust as federalism should force the national 
government to devolve appropriate decisions to the states, so too 
should state constitutions force states to devolve appropriate 
decisions to their localities. 

Third, federalism increases civic responsibility. Political 
scientists have frequently noted that in large governments citizens 
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behave strategically, making It harder to gain agreement on the 
public goods that will improve the community. Federalism tempers 
strategic behavior and s\ibstitutaB in its place the genuine concern 
of one citizen for another. As Adam Smith noted, the spirit of 
genuine benevolence ' is more likely to operate at a shorter 
distance.^ The resulting fellow feeling facilitates sound and 
harmonious public policy. 

Despite these enormous advantages, federalism has one 
Important possible disadvantage. By multiplying the number of 
governments it permits officials to avoid accountability by making 
it harder for the public to determine which set of officials is 
responsible for a given governmental action. The strict 
enumeration of powers in the original Constitution, however, made 
it easier for citizens to hold state and federal official 
accountable for what they did in their respective spheres. 

Unfortunately, today the Framers' blueprint for good 
government has faded. By the early part of this century pressure 
had developed for a more centralized structure of governance. The 
Sixteenth Amendment permitting a federal Income tax removed a major 
constraint on the federal government by giving it access to almost 
unlimited revenues. The Seventeenth Amendment terminating the 
election of Senators by state legislators stripped the states of 
their principal institutional protectors in Congress. 

In the 1930s the Supreme Court weakened federalism still 
further. It eliminated the remaining constitutional limitations 
that prevented the federal government from directly regulating 
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manufacturing, therein gravely weakening regulatory competition 
among the states and centralizing power In Washington. The Court 
also abandoned its effort to limit Congress's spending power, 
essentially giving the federal government plenary spending 
authority. 

The dissolution of the limitations on government embodiad In 
federalism has had dramatic and unfortunate consequences. First, 
the federal government now spends domestically seventeen times the 
percent of Gross National Product as it did at the beginning of 
this century when federalism was strong. Without the limitations 
of federalism, the federal government has also Imposed far more 
regulations on ovec enterprises, both large and small, than it did 
at height of federalism. Moreover, the marketplace for government 
among the states works less well because state regulatory and 
spending programs have relatively small effects compared to those 
of the federal government. 

Thus, because of federalism's decline, our governments, both 
state and federal, spend less efficiently and tax and regulate more 
than they would in a system restrained by constitutional 
federalism. As a result, our more centralized state hinders 
economic growth. I,ess competition among the states has also led 
to less innovation in solving our social problems. 

But even worse are the losses to our civic life. Because a 
more centralized system has made government less constrained and 
less close to the people, citizens have become more suspicious — in 
some cases cynlcal--of government. Without the constraints of 
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federalism it is easier for interest groups to obtain spending or 
regulatory transfers for themselves at the ej^ense of others. Such 
a regime encourages citizens to see one another either as potential 
targets {of eKpropriation and taxation) or as threats (to their 
opportunities and wealth) . Thus, the decline of constitutional 
federalism has divided citizens, embittering our political life. 

If the evisceration of the constraints on the national 
government has robbed our constitutional system of federalism's 
many virtues, it has also exacerbated its potential flaw— the 
reduction of acootuitability for government officials, since the 
responsibilities of the state and federal government are no longer 
distinct, it has become easier for federal official to avoid blame 
for the costs of government actions. For instance. Congress can 
impose mandates on the states, forcing states and their localities 
to spend their own money on federal objectives. 

Thus federalism today is hut a shadow of the Framers' 
structure. I now turn to the steps that are needed to re invigorate 
it. The Court and Congress have bean madcing some progress in 
creating as much governmental accountability as possible within the 
remaining structures of federalism. Recently, in New York v. 
United States, the court held that the federal government cannot 
order the state legislature to pass state laws.^ The decision was 
based in part on the Court's view that federal commandeering of 
state legislatures would detract from accountability, because 
citizens would have more difficulty in Jcnowing whether to attribute 
the regulation of their liberty to the state or federal 
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governnent. In Printz v. united States, the Court expanded this 
holding to forbid the federal government from comiaandeering state 
officials, thus reguiring the federal government to accept the 
responsibility for enforcing its own policies.’ 

Congress has also responded to the need for greater 
accountability with the Bnfunded Mandate Reform Act of 1995.® The 
Act is very complex but its core feature is to require separate 
votes before Congress imposes new federal mandates that require the 
states to spend their own money. This legislation could be 
improved by requiring Congress to undertake the same procedure 
before renewing old mandates. Nevertheless it represents a useful 
first step for promoting accountability in this area. 

The Government Partnership Act of 1999, a draft bill of 
Chairman Thompson, is an even more important step in restoring 
accountability. The bill would require Congress to provide reasons 
in a legislative report for its decision to preempt state law. 
Failure to provide such reasons would make the preempting 
legislation subject to a point of order. Second, the bill would 
declare that no legislation or regulation would preempt state law, 
unless it expressly so stated or if it conflicted with state law. 
Finally, the bill would require agencies to undertake a federalism 
assessment before they preempt state law. This is excellent 
legislation because it would force the federal government, both 
legislative and executive, to deliberate before preempting and 
preempt directly when it preempts at all. such deliberation and 
clarity are hallmarks of government accountability. 
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This draft bill also draws support for its rule of 
construction and procedural requirements for deliberation from 
Garcia v* San Antonio Metropolitan Transit Authority.® In that 
case the Supreme court rejected the argument that the Tenth 
Amendment prohibited federal minimum wage requirements from being 
applied to state transit operations. The Court's core holding is 
that Congress' power to impose its will on the states should be 
limited not by ad hoc judicial determinations balancing state and 
federal interests under the Tenth Amendment but by the states' 
participation in the national political process through the voice 
of its elected representatives. But states can participate in the 
national political process only if they know how the federal 
government is affecting their interests. Thus, by requiring 
Congress to annoiince publicly its intention to preempt, the 
Government Partnership Act helps secure more protection for the 
states. 

Preemption that is not express also conflicts with the spirit 
of Garcia, because such preemption allows state law to be 
displaced indirectly by the inferences of an uneleoted federal 
judiciary. Federal accountability can be enforced only if the 
legislators elected from the several states are themselves required 
to displace state law. The abolition of non-express forms of 
preemption would thus mitigate the lack of legislative 
accountability that remains federalism's chief potential flaw. 

It is a much harder task, however, to restore federalism's 
virtues— its hydraulic pressure for liberty and social solidarity. 
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Only through substantive restraints on the federal government will 
states and localities once again become the main repositories of 
policymaking that thrives through competition. Unless the federal 
government is constrained constitutionally from spending and 
regulating. Interest groups will bypass the states and obtain 
spending and regulation on their behalf from the federal 
government. One-stop shopping is not only easier, but it avoids 
the competitive pressures that inhibit states from adopting special 
interest legislation. 

Unfortunately, because of precedent the Supreme Court is 
unlikely to restore the original limitations on federal regulation 
and spending. A very large number of federal programs now depend 
on national legislature powers the Framers could not have imagined. 
In the Tempting of America Judge Robert Bork, hardly a friend of 
the New Deal's transformation of the Constitution, states bluntly 
that to overrule the Court's expansion of the enumerated powers 
would be "overturn much of modern government and plunge us into 
chaos." “ 

But members of Congress need not wait for the Court to restore 
federalism; they can do it themselves without upsetting current 
programs. Chairman Thompson took up that challenge when he 
proposed codifying President Reagan's executive order on 
federalism, E.O. 12612. That order required agencies to undertake 
a federalism assessment before engaging in new regulation. The 
federalism assessment required agencies, inter alia, to state their 
constitutional authority for any federal action and demonstrate 
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that the problem they were addressing was national rather than 
local in scope. Codification would prevent these laudable 
restraints on federal action from being repealed. It would improve 
agency compliance which, according to a recent draft GAO report, 
has been shockingly poor. 

Nevertheless, while such a codification would be wholly 
salutary (particularly if the legislation contained provisions for 
judicial review) , it would still not completely restore 
constitutional federalism. For Instance, the requirement that the 
executive branch find constitutional authority for its actions will 
in most cases be readily satisfied through the expanded powers the 
Court has given the federal government. Moreover, Congress itself 
could still invade the province of the states. 

Congress has also been considering proposals that would 
revive constitutional federalism more fully, in my view, the most 
promising are constitutional supermajority rules that would 
constrain the federal government’s spending ability. The Balanced 
Budget Amendment was an example of this approach s it required a 
supermajority to raise the national debt. Just last month the 
House considered an amendment which would have required a two- 
thirds majority to raise taxes. Since either taxes or debt can be 
used to support more federal spending these amendments should be 
combined to create an effective check on the national government. 
As Professor Michael Rappaport and I have suggested, supermajority 
requirements applied directly to spending levels and to the 
creation of new entitlements would be simpler and more effective at 
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reviving federalism than supermajority requirements applied to 
taxes and spending. 

By forcing individuals to go to their states for additional 
spending and new entitlements, such an amendment would once again 
restore the benefits of the constitutional federalism of the 
Framers. States would be reinvigorated as the primary locus of 
innovation in public spending. The wisdom of their decisions would 
again be tested by vigorous competition. Yet a federalism 
reanimated by such supermajority rules on federal spending would 
still permit Congress to increase spending levels and create new 
entitlements when its action reflected a very broad national 
consensus . 

For similar reasons, a constitutional amendment reviving the 
nondelegation doctrine and preventing Congress from delegating 
excessive regulatory authority to federal agencies would also 
reinvigorate federalism. The Framers bestowed national regulatory 
authority on the legislature rather than on the executive precisely 
because they knew that it would be difficult to obtain from that 
diverse body the consensus necessary to encroach on liberty and 
property. Forcing Congress itself to enact regulatory programs 
will have the advantage of naturally limiting the yearly agenda of 
possible national intrusions.^* Individuals thus would look to 
their states in the first instance to obtain government 
regulations. Yet Congress would remain available to address truly 
national problems if it could obtain the consensus to pass a 
determinate set of regulations rather than shift responsibility for 
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its solution to federal agencies. 

Of course, constitutional amendments may take a long time to 
pass. In the interim appropriate supermajority rules for spending, 
taxes, and debt can be adopted by legislative rule.'^ Statutory 
restraints on excessive federal regulation would also begin to 
force individuals to look more to their states. Indeed, it is 
important to remember that besides their other virtues regulatory 
reform measures always aid federalism. In restricting the scope of 
federal regulation, they vitalize the states in the precise areas 
in which federal action has been prohibited or made more difficult. 

In recommending such measures, I recognize that I am asking 
members of this Conailttee and all members of Congress to give up 
power, I also recognize that the revival of constitutional 
federalism will necessarily sometimes prevent national legislators 
from passing legislation that they believe to be in the public 
interest. But constitutional government itself rests on the notion 
that public interest is served in the long run by maintenance of 
strictures that through their very constraints improve governmental 
action. Federalism is the most important of these structures. Its 
preservation is thus worthy of our attention and sacrifice. 
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Testimony ofW^linm A- Galaton on the state federalism before the Coramittee on 
Governmental of &e United States Senate^ May 5 1999 


Mr. Chai^an, my name is William Galston, and I am a professor at the University of 
M^land’s School of Public Affairs. I served in the Clinton administration &om January 1993 
throu^ May 1 9^5 as Deputy AssisUnt for Domestic Policy, and my service in that capacity has 
sigmScantly informed my undetst^ding of federalism. However, I want to emphasize I 
appear today as ^ independent s^olar and private citizen, not as an administration 
representative. I should also emphasize that I have not been a party to recent controversies over 
particular policies and claim no special competence to address them. I am here to offer a general 
perspective on the historic^ evolution of American federalism and, to some extent, on the 
current state of :^eral-state relations. I do so in the belief that a sound imderstan^ng of 
constitutional principles and constitutional history can illuminate the issues you fece today. 

It is an honor to have been invited to testifisd bn a matter of such fUndaoneaitai importonce 
to our natioiL Ajs you know, fc^ralism is not a new question* Ludeed, it is the first question omi 
founders faced, fet in filming our constitution and then in defending it against its many 
adversaries. Cohfiooted with tile manifest ineidequacies of tiie Articles of Confederation, the 
founder set outito strengthen toe power and authority of the central government. They did so for 
three reasons th^t have sh^ed our history and that remain mlevant today; first, to enable the 
Anglican people to promote cominoa defense and general welfare of toe nation as a whole, 

as distinct fiom jts parts; second, to build a continental market £cee of internal barriers to the flo w 
of commerce; and third, to defend the rights and interests of individuals and nunorities against 
toe potential inj^icc of local m^orities. 

Not sur^siagly, toe flamers’ efforts encountered staunch resistance flom state officials 
who feared toe loss of prerogatives ^nd power if tos new constitution were ratified. In re^onse, 
tos supporters of the constitution fonnulated a tocoiy of federalism, memorably articulated in the 
Federalist ~Papera. In tiic interest of time, let me briefly summarize the key points. First, the 
system estabtished by the new constitution is neither a pure federation nor a pure centralized 
national gaveminent, but a historically unprecedented composite in which there would be 
concurrent jurisdiction over many matters as well as some exclusively reserved to the states or to 
the federal government. Second, the constitution guarantees an ongoing tension between the 
states and the fs^erai goveminent, a tension that (like toe strug g le among the branches of the 
federal govenmtent ItselQ helps secure the people’s libertiBS. Third, in this ongoing struggle, the 
states are just si likely to expand their powers at the ej^ense of toe Union as is the national 
government to do so at the expense of the states. Fourth, neither party to this struggle enjoys 
superior wisdorp, virtue, or tegitimaoy: both are toe trustees of the people, constituted wito 
different powers to pursue different public purposes, ai^ ultimately answerable to the people 
alone. 
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Thers is jio question that in piac&s, fedcza! power has giovm substantially aver tha past 
two centnties. I^his growth Steass in part fiom classic Soprezne Cotnt depisioss early in our 
history that estsBlishsii bread taiher than oanrowioietpt^titwsoftiseBscessaty and proper, , 
commerce, and ^remsoy clauses. Federal authority vraa further espandad by the Civil War, 
which led to coifetitational guarantees for the privileges and imiauaities of national citissnsMp. 
Hhs growth slsq reflects key twsatioth'ceatury devefopjasnts, stich as tte rise of an advance^ 
Interdependent, mdustrial economy, a nationai economic emeigeacythat uverwhelmed the 
capacities of states and localMea, a series of global militazy and security challenges, the Struggle 
to secure in |nia:bce rite rights of ^inal citizenship guaranteed to ^ An^cau In Itory, and the 
emejgencB of nriw challeages-such as envirenmental protection— that could not he fully 
addressed by stages and localito acting individually. Tliese considemtioijs remain relevant 
today and atoia,&r sKtttasHsd vigorous fetteal powraf to the twatfy-fest <»stBty. 

, I 

Nosethsiess, it is clear that federal auteity is not and should not be otoimited. As 
Jiaxm Madison lays to Federalist 39, uncte ^ coasttertton (he states retain “a tssMuary and 
toviolabie soverblgnty Cotnta have sreuad. Sad no doubt will oonttoue to argue, about toe 
precise extent of the matters mserved to the states, but the genetal proposition that te fiamem 
intended a constltEiiton^ system of dual soveieigo^ is not opot to sffious (toubt 

It is equally clear fliat itom a piactical staortootot, states and localities shottld play a key 
rola to fomnila^Qg end unplenieatiog publio poBey. Four conridetatioss point to this diction. 
The Srst b the femiliar idea that varMons among diSerest jurisdictions fiequently make it 
kiadvisablo, or even impossible, to totpose top-down, one-size^fits-all requitements. The second 
is toe ]WQ]»3iric|i. also tomiliar. that states and locaHties can serve as laboratories of democracy 
and that it is hattofol tor toe fe&ra! government to place them to legislative or initiatory 
stratoackets tod make it totpossible for policy ejperimeats to proceed. (For example, it is hard 
to imagine howtos 199$ welfare reform bili could have been toafted without as extensive body 
of state and loet^ experience on which national poliey-nuksrs could draw-experience that eould 
not have developed without waivers tScom federal requirements.) Third, moving policy out to 
states and localiiies can inoiease apportumties fcr pitolic pattidlpaliwi and empowerment This is 
especially Irapoftant in an e» in wMch so many citizens feel shut out from any meaningftil say to 
public affeits. Finally, it Is an nnhi^y but mdiiputahla feet that today, public trust to national 
political institu^ans is at a low ebb; substantial devolutioa to states and localities may bslp 
rebuild ccxiiideqcs in our capacity for seif-goveiament. 

i 

Roughly speaking, the half-century afrar Wiadd War Two has been divided into two 
tondamentaiiy difriuaiit etas. In toe tost of these eras, for reasons stermstog largely frtan toe 
civil rights stru|gle, the states were seen as the problem and the federal government took the 
lead. The seemid era turned this assumption mi its head: toe federal gowsnment was labeled the 
problem, and ddvolutios toe solurion. Each of toese assumptions represented at best a partial 
truth. 
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H Ss oaly reoeatly that o» goventing iastitutioiis have begun to create a new synthem— 

a costefi^sotaty ;&deialiati bhat balanses distinsiive &deral and state ct^acMss and is responsive 
to otir changing eiicamiteiees. 8^ 3»n^^l8s at this ^pest IndtKie the Uaflind^ Maadata, 
Reform Aet, wstfero and Medicaid reftanns, and the new childton’a health insurance program. 

All of these were enacted with sidjstantiat bipexthas si^iport k Congress and could not have 
swceeded wik^ot oex^s^on between Oaugtess and sBeaitive hrandi. 

The ohailengeimw is to laaktak fits progress towd this aewsynthtssis. Tothiseaid, 

I would ar^ ite feltowtog ptaatsi 

1 . la mSay areas, it will peovs productive to forge a new form of fedfflai-staia pmttiership 
» whidi the nairas*! ^svccnaiBnt (sfabiishes general pubfis parposa and pwvides reaitascs 
while the states decide kr themselves within very broad goiddkss how Saids are to be 
employed to promote these purposes. (This is the philosophy of governance at work in the 1 996 
weifers lefertn, sud abo in the recently enacted Ed-Mex bill.) 

2. The national government cannot lettEst 6om its obligatirm to protect the ri^te of 
individnal citimts, whekw Stose rights a» guatantsed by the cocstkition or by legislaticm. Tha 
discharge of this obligalioa will not always be eonsisteat with the preferences of other actors in . 
the federal systsKt. 

3. Given the conthming imporiance of gimrantaeing a &ee and open national market, we 
naist be open to die possibility that economic, technological, and social changes wfll require the 
reoor^dsratiouhf long-established federal-state relations in particuiar sectors. 
Telacommimisadons, the ktomet, banking, health care, and education are eacamplss of areas 
where such rethtoking may well be in order. 

4. It is Hkaly feat not all the necessary changes in the federal system will point k the 
same direction. In some oases, the role ofstates and localities will be enhanced. Inothias,the 
federal govenuUmt may be called i^n to exercise new leader^p, A unifenn approach is 
unlikely to promote the public good k every instance. 

Not evejy assettkn of fedeiaJ power is jiatifiod, bat act every restrictian of state and 
local asithority is unjustified, I would therefore recommend caution k the 6ce of any proposal 
that reflests a generalized presumption either for or against any patficular level of the federal 

system. 


Thank Jtoufer giving ms this oj^rtuaity to present my vdews. I would be happy to 
respond to any ^estioiis you aagt have. 
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S.1214 

To ensure the liberties of the jteople l)y promoting: fedei-alism. to protwt 
the reseiwi ixiwei's of the States, to iinpu.se aeeountalnlitv for Federal 
pmmiptioii of State and local lairs, and for other puiimses. 


KKiTlI t’O.XGRESS 
1 st SEssI(».V 


IN THE SENATE OP THE UNITED STATES 


JrXE 10. 199Q 

Mr. Th(»ips().v (for himself. Jlr. Lemx, Mr. VuLVontM, Mr. Robb. Mr. 
CocHK^tx, Mi-x. Lix(X)L.v, Mr. Exzi, Mr. BREAfx, Mr. Roth, and JIi’. 
Bath) introdnw'd the follmrinp; bill; trhieh wi.s read tiriee and refem*d 
jointly pursuant to the onler of August 4, 1.977. to the Committet's on 
the Budgt-t and (joremmental Affairs, with instnictions that if one.C'om* 
mittee n'jiort.s, the other Conmiittet! imw thiiTj- da.rs to rejtort or lx* tiis- 
eliargiHl 


To ensure the liberties of the people by promoting federalism, 
to protect the reserved powere of the States, to impose 
accountability for Federal preemption of State and local 
latvs, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 fives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Federalism Account- 

5 ability Act of 1999”. 
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1 SEC. 2. FINDINGS. 

2 Congress finds that— 

3 (1) the Constitution created a strong Federal 

4 sj^stem, resening to the States all powers not dele- 

5 gated to the Federal Government; 

6 (2) preemptive statutes and regulations have at 

7 times been an appropriate exercise of Federal pow- 

8 ers, and at other times have been an inappropriate 

9 infiingeiaent on State and local government author- 

10 ity; 

11 (3) on numerous occasions, Congress h^ en- 

12 acted statutes and the agencies have promulgated 

13 rules that esplieitly preempt State and local govern- 

14 ment authority and describe the scope of the pre- 

15 emption; 

16 (4) in addition to statutes and rules that explie- 

17 itiy preempt State and local government authority, 

18 many other statutes and rules that lack an explicit 

19 statement by Congress or the agencies of their in- 

20 tent to preempt and a dear description of the scope 

21 of the preemption have been construed to preempt 

22 State and local government authority; 

23 (5) in the past, the lack of clear congressional 

24 intent regarding preemption has resulted in too 

25 much discretion for Federal a^neies and uneer- 

26 tainty for State and local governments, leading the 
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1 presence or scope of preemption to be litigated and 

2 determined by the jndician' and sometimes pro- 

3 dueing results contrarj' to or beyond the intent of 

4 Congress; and 

5 (6) State and local governments are ftQl part- 

6 ners in all Federal programs administered by those 

7 governments. 

8 SEC. 3. PtJRPOSES. 

9 The purposes of this Act are to — 

10 (1) promote and preserve the integrity and ef- 

1 1 feetiveness of our Federal system of government; 

12 (2) set forth principles governing the inteipre- 

13 tation of. congressional and agency intent regarding 

14 preemption of State and local government authority 

15 by Federal laws and rules; 

16 (3) establish an information collection [^tem 

17 designed to monitor the incidence of Federal statu- 

18 toiy, regulatory, and judicial preemption; and 

19 (4) recognize the partnership between the Fed- 

20 eral Government and State and local governments in 

21 the implementation of certain Federal programs. 

22 SEC. 4. DEFINITIONS. 

23 In this Act the definitions under section 551 of title 

24 5, United States Code, shall apply and the term — 
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(1) “local government” means a count 5 ', city, 
tovm, borough, township, village, school district, spe- 
cial district, or other political subdivision of a State; 

(2) “public officials” means elected State and 
local government officials and their representative 
organizations; 

(3) “State”— 

(A) means a State of the United States 
and an agengr or instrumentality of a State; 

(B) includes the District of Columbia and 
any territoiy of the United States, and an agen- 
cy or instrumentality of the District of Colum- 
bia or such territoiy; 

(C) includes any tribal government and an 
agency or instrumentality of such government; 
and 

(D) does not include a local government of 
a State; and 

(4) “tribal government” means an Indian tribe 
as that term is defined imder section 4(e) of the In- 
dian Self-Determination and Education Assistance 
Act (25 U.S.C. 450b(e)). 

SEC. 5. COMMTTTEE OR CONFERENCE REPORTS. 

(a) In GEN'ERitL. — The report accompanying any bill 
or joint resolution of a public character reported finm a 
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1 committee of the Senate or House of Representatives or 

2 from a conference between the Senate and the House of 

3 Representath'es shall contain an explicit statement on the 

4 extent to which the bill or joint resolution preempts State 

5 or local government law, ordinance, or regulation and, if 

6 so, an explanation of the reasons for such preemption. In 

7 the absence of a committee or conference report, the com- 

8 mittee or conference shall report to the Senate and the 

9 House of Representatives a statement containing the in- 

10 formation described in this section before consideration of 

11 the biU, joint resolution, or conference report. 

12 (b) Content, — ^T he statement under subsection (a) 

13 shall include an analysis of — 

14 (1) the extent to which the bill or joint resolu- 

15 tion legislates in an area of traditional State author- 

16 ity; and 

17 (2) the extent to which State or local govem- 

1 8 ment authority will be maintained if the bill or joint 

19 resolution is enacted by Congress. 

20 SEC. 6. RULE OF CONSTRUCTION RELATING TO PREEMP- 

21 TION. 

22 (a) Statutes. — ^No statute enacted after the effec- 
ts tiTC date of this Act shall be construed to preempt, in 

24 whole or in part, any State or local government law, ordi- 

25 nance, or regulation, unless — 
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(1) the statute explicitly states that such pre- 
emption is intended; or 

(2) there is a direct conflict between such stat- 
ute and a State or local law, ordinance, or regulation 
so that the two caimot be reconciled or consistently 
stand together. 

(b) Bules, — No rule promulgated after the effective 
date of this Act shall be construed to preempt, in whole 
or in part, any State or local government law, ordinance, 
or regulation, unless — 

(1) (A) such preemption is authorized by the 
statute under which the rule is promulgated; and 

(B) .the rule, in compliance with section 7, ex- 
plicitly states that such preemption is intended; or 

(2) there is a direct conflict between such rule 
and a State or local law, ordinance, or regulation so 
that the two cannot be reconciled or consistently 
stand together. 

(c) Favorable Co-xstructiox.— Any ambiguities 
in this Act, or in any other law of the United .States, phall 
be construed in favor of preserving the authority of the 
States and the people. 

SEC. 7. AGENCY FEDERALISM ASSESSMENTS. 

(a) Ix Gexeral. — T he head of each agency shall — 
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1 (1) be responsible for implementing this Act; 

2 and 

3 (2) designate an ofiBcer (to be kno'mi as the 

4 federalism ofSeer) to — 

5 (A) manage the implementation of this 

6 Act; and 

7 (B) serve as a liaison to State and local of- 

8 ficials and their designated representatives. 

9 (b) Notice and Conscltatiox With Poten- 

10 TiALLY Affected State ..vxd Local GrO\’ERxiiEXT. — 

11 Early in the process of developing a rule and before the 

12 publication of a notice of proposed rulemaking, the agency 

13 shall notify, consult ■with, and provide an opportunity for 

14 meaningful participation by public officials of go'vemments 

15 that may potentially be affected by the rule for the pur- 

16 pose of identifying any preemption of State or local gov- 

17 emment authority or other significant federalism impacts 

18 that may result from issuance of the rule. If no notice 

19 of proposed rulemaking is published, consultation shall 

20 occur sufficiently in advance of publication of an interim 

21 final rule or final rule to provide an opportunity for mean- 

22 ingful participation. 

23 (c) Federalism Assessments. — 

24 (1) In GE.\’ER.vl. — ^I n addition to whatever 

25 other actions the federalism officer may take to 
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1 manage the implementation of this Act, such officer 

2 shall identify each proposed, interim final, and final 

3 rule having a federalism impact, including each rule 

4 -with a federalism impact identified under subsection 

5 (b), that warrants the preparation of a federalism 

6 assessment. 

7 (2) Phei^ulatiox. — ^W ith respect to each such 

8 rule identified by the federalism officer, a federalism 

9 assessment, as described in subsection (d), shall be 

10 prepared and published in the Federal Begister at 

11 the time the proposed, interim final, and final rule 

12 is published. 

13 (3) COXSIDERATIOX OP ASSE8SJIEXT. — ^The 

14 agency head shall consider any such assessment in 

15 all decisions involved in promulgating, implementing, 

1 6 and interpreting the rule. 

17 (4) SrB.MISSIOX TO THE OFFICE OP SIAXAOE- 

18 SIEXT AXD Bt’DGET. — ^Each federalism assessment 

19 shall be included in anj' submission made to the Of- 

20 fiee of Management and Budget by an agency for re- 

21 view of a rule. 

22 (d) CoxTEXTH. — ^Each federalism assessment shall 

23 include^ — 

24 (1) a statement on the extent to which the rule 

25 preempts State or local government law, ordinance, 
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1 or regulation and, if so, an explanation of the rea- 

2 sons for such preemption; 

3 (2) an analysis of — 

4 (A) the extent to which the rale regulates 

5 in an area of traditional State authority; and 

6 (B) the extent to which State or local au- 

7 thority will be maintained if the rule takes ef- 

8 feet; 

9 (3) a description of the significant impacts of 

10 the rule on State and local governments; 

11 (4) any measures taken by the agency, inelud- 

12 ing the consideration of regolatoiy alternatives, to 

13 miiiimize the impact on State and local governments; 

14 and 

15 (5) the extent of the agency’s prior consultation 

16 with public officials, the nature of their concerns, 

17 and the extent to which those concerns have been 

18 met. 

19 (e) PrBLlCATiox.~For any applicable rule, the 

20 ^ncy shall include a summary of the federalism assess- 

21 ment prepared under this section in a separately identified 

22 part of the statement of basis and purpose for the rule 

23 as it is to be published in the Federal Eegister. The sum- 

24 mary shall include a list of the public officials consulted 
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1 and briefly describe the \iews of such officials and the 

2 agency’s response to such \'iews. 

3 SEC. 8. PERFORMANCE MEASURES. 

4 Section 1115 of title 31, United States Code, is 

5 amended by adding at the end the following: 

6 “(g) The head of an agencj’^ may not include in any 

7 performance plan under this section any agency activity 

8 that is a State-administered Federal grant program, un- 

9 less the performance measures for the activity are deter- 

10 mined in cooperation vath public officials as delnned under 

1 1 section 4 of the Federalism Accountability Act of 1999.”. 

12 SEC. ». CONGRESSIONAL BUDGET OFFICE PREEMPTION 

13 ^POKT. 

14 (a) Office of Maxagemext axd Budget Ixpor- 

15 SUTIOX. — ^Not later than the expiration of the calendar 

16 year beginning after the effective date of this Act, and 

17 every year thereafter, the Director of the Office of Man- 

18 agement and Budget shall submit to the Director of the 

19 Congressional Budget Office information describing in- 

20 terim final rules and final rules issued during the pre- 

21 ceding calendar year that preempt State or local govem- 

22 ment authority. 

23 (b) COXGRESSIOXAL RESE.;VRCH SERMCB IXFOR^LV- 

24 Tio.x. — Not later than the expiration of the calendar year 

25 beginning after the effective date of this Act, and every 
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1 year thereafter, the Director of the Congressional Ee- 

2 search Seniee shall submit to the Director of the Congres- 

3 sional Budget Office information describing court deci- 

4 sions issued during the preceding calendar year that pre- 

5 empt State or local government authority. 

6 (e) Cc)NGRESSiox.vL Budget Office Retort.— 

7 (1) Ix GEXERrVL. — After each session of Con- 

8 gress, the Congressional Budget Office shall prepare 

9 a report on the extent of Federal preemption of 

10 State or local government authority enacted into law 

1 ! or adopted through judicial or agency inteipretation 

12 of Federal statutes during the previous session of 

13 Congress. 

14 (2) CoxTEXT. — ^The report under paragraph 

15 (1) shall contain — 

16 (A) a list of Federal statutes preempting, 

17 in whole or in part, State or local government 

18 authority; 

19 (B) a summary of legislation reported from 

20 committee preempting, in whole or in part, 

21 • State or local government authority; 

22 (C) a summary of rales of agencies pre- 

23 empting, in whole or in part, State and local 

24 government authority; and 
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1 (D) a summain’ of Federal court decisions 

2 on preemption. 

3 (3) Avaii^auility.— The report under this see- 

4 tion shall be made available to — 

5 (A) each committee of Congress; 

6 (B) each Governor of a State; 

7 (C) the presiding officer of each chamber 

8 of the legislature of each State; and 

9 (D) other public officials and the public on 

10 the Internet. 

11 SEC. 10. FLEXmimY AND FEDERAL INTERGOVEHN- 

12 MENTAL MANDATES. 

13 (a) Depi.\ttio.\-. — Section 421(5)(B) of the Congres- 

14 sional Budget Act of 1974 (2 U.S.C. 658(5){B)) is 

15 amended— 

16 (1) by striking “{i)(X) would” and inserting “(i) 

17 would”; 

18 (2) by striking “(11) would” and inserting 

19 “(ii)(I) would”; and 

20 (3) by striking “(ii) the” and inserting “(II) 

21 the”. 

22 (b) C()M.mittep: Eepohts. — Section 423(d) of the 

23 Coi^ressional Bud^t Act of 1974 (2 U.S.C. 658b(d)) is 

24 amended — 
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1 (1) in paragraph {1)(C) by striking “and” after 

2 the semicolon; 

3 (2) in paragraph (2) by striking the period and 

4 inserting and”; and 

5 (3) by adding at the end the following: 

6 “(3) if the bill or joint resolution would make 

7 the reduction specified in section 421(5)(B)(ii){I), a 

8 statement of how the committee specifically intends 

9 the States to implement the reduction and to what 

10 extent the legislation provides additional flexibility, if 

11 any, to offset the reduction.”. 

12 (c) Co.VGRESSIOXAL BUDGET OFFICE ESTDLtTES.— ‘x 

13 Section 424(a) of the Cosagressional Budget Act of 1974 

14 (2 U.S.C. 658e(a)) is amended” 

15 (1) by redesignating paragraph (3) as para- 

16 graph (4); and 

17 (2) by inserting after paragraph (2) the fol- 

18 lowing: 

19 “(3) Additio.xal flexibility ixFnn.%L\- 

20 TiO.x.— The Director shall include in the statement 

21 submitted under this subsection, in the case of legis- 

22 lation that makes changes as described in section 

23 421(5)(B)(ii)(I)— 

24 “(A) if no additional flexibility is provided 

25 in the legislation, a description of -whether and 
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1 how the States can offset the reduction under 

2 existing law’; or 

3 “(B) if additional flexibility is provided in 

4 the legislation, whether the resulting sa-wngs 

5 wreuld offset the reductions in that program as- 

6 suming the States fully implement that addi- 

7 tional flexibility.”. 

8 SEC. 11. EFFECTIVE DATE. 

9 This Act and the amendments made by this Act shall 

10 take effect 90 days after the date of enactment of this 

11 Act. 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 
WASHINGTON. OC. Z0503 

May 4, 1999 


Mr. L. Nye Stevens 
Director, Federal Management 
and Workforce Issues 
General Government Division 
U.S. General Accounting OfBce 
Washington, D.C. 20548 

Dear Mr. Stevens: 

This responds to your ofBce's request for the views of the OfSce of Management and 
Budget (0MB) on the draft statement by the General Accounting Office (GAO) on "Federalism: 
Implementation of Executive Order No. 12612 in the Rulemaking Process." We appreciate your 
seeking our views. 

Our most serious concern with the draft report is that it ignores entirely the primary vehicles 
for improving Federal-State consultation in the past six years: the Unfunded Mandates Reform Act 
(UMRA) and President Clinton's Federalism Executive Order (E.O.) No. 12875 ("Enhancing the 
Intergovernmental Partnership"). Instead the draft focuses on counting the number of "federalism 
assessments" that agencies prepared under another Executive order (E.O. 12612), an E.O. 
promulgated by a previous Administration that was not implemented to any significant extent, either 
by that Administration or its successors. 

Since President Clinton directed agencies to take into account the interests of State and local 
governments back in 1993 under E.O. 12875, we believe the critical issue is "How and how well have 
these Federal agencies consulted?" Each year, we provide to the Congress an assessment, in OMB's 
aimual UMRA report. The UMRA reports provide a simunary of the large number of consultations 
that Federal agencies have had with State and local governments and a description of the role those 
consultations played in the development of individual rules. They show that Federal agencies take 
seriously the concerns of State and local governments, and have consulted extensively with them. 
Enclosed are copies ofOMB's UMRA reports for 1996, 1997, and 1998 (OMB's report for 1999 
will be issued soon). 

Unfortunately, the draft GAO statement incorporates none of the information fiom the UMRA 
reports. It focuses only on E.O. 12612, which results in conclusions that are incomplete and 
misleading. 
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Even when the draft GAO statement is viewed within the narrow confines of E.0. 12612 
alone, the picture is still incomplete. 

First, the draft statement focuses on "federalism assessments" that were prepared from April 
1996 through December 1 998, and does not even ask how many "federalism assessments" were 
prepared during comparable periods in prior Administrations. The recollection of 0MB staff here 
during that time is that few "federalism assessments" were prepared during the Reagan and Bush 
Administrations. Second, the draft statement does not take into account the fact that the time period 
under GAO review was precisely the period when the Administration was reviewing and revising E.O. 
12612, resulting in the issuance of a revised E.O. in May 1998 (E.0. 13083, whose operation was 
then suspended). It is not surprising that agencies were not focused on implementing the Order 
knowing that it was soon to be revised. 

Hie President has stated many times how central and important is the effective functjoning of 
the Federal relationship. We believe that Federal agencies take seriously the concerns of State and 
local governments, and have consulted extensively with them. We hope you will revise the draft to 
include the information thus fer omitted, and thereby give the Congress the Ml presentation this 
important issue deserves. 

Thank you again for this opportunity to comment on the draft GAO statement. 

Sincerely, 

Donald R. Arbuckle 
Acting Administrator 
and Deputy Administrator 
Office of Information 
and Regulatory Affairs 
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Statement of 
Adam D. Thierer 
Walker Fellow in Economic Policy 
The Heritage Foundation 
Washington, DC 

Senate Governmental Affairs Committee 
Hearing on Federalism 

May 5, 1999 


Today’s Senate Government Affairs Committee hearing on the state of federalism 
in the United States is an important and long overdue investigation into the current status 
of America’s constitutional structure of government. Throughout this century, and 
especially since the time of the New Deal, there has been seemingly little political 
interest in revisiting and seriously debating the underlying economic, legal, 
philosophical, and Constitutional origins and effects of America’s federalist system of 
governance. Many politicians, interest groups, academics, legal scholars, and even judges 
have somewhat casually accepted the growth of the national government relative to that 
of the states and localities. Some even suggest that the expansion of federal authority is a 
natural outgrowth of an expanding, changing nation and therefore should simply be 
accepted as the norm. In other words, in the minds of many, federalism long ago ceased 
to be the subject of much serious intellectual discourse, debate, or interest. 

The Heritage Foundation has long believed this thinking to be as unfortunate as it 
is misguided. Federalism., as framed by the Founders, is needed more today than ever 
before. Far from being an outdated relic of a bygone age, our Founder’s federalist model 
represents the ideal system of governance for the pluralistic and diverse political climate 
and culture found in modem America. 

The constitutional structure embodied in our federalist system of governance was 
viewed as the greatest guarantor of liberty and freedom when the Constitution was 
penned over 200 years ago. With its numerous checks and balances, incentives for 
political experimentation and creativity, and protections of individual liberty, the 
American system of constitutional federalism became a model for countless other nations 
in subsequent years, which all yearned to achieve what America had. 

It is sad and somewhat remarkable, therefore, to consider just how far America 
has strayed from our Founder’s first piinciples when it comes to federalism. Today the 
federal government is larger and more powerful than ever before. It collects more taxes, 
regulates more industries and individual endeavors, and usurps the power of state and 
local governments on an unprecedented scale. By almost ever conceivable statistical and 
anecdotal measurement one can think of, the power of the federal government has grown, 
and grown considerably, throughout this past century. 
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At one time in American history, such a development would have been 
incomprehensible. Indeed, as Supreme Court Justice Sandra Day O’Connor aptly noted in 
New York v. United States (1992): “The Federal Government undertakes activities today 
that would have been unimaginable to the Framers in two senses; first, because the 
Framers would not have conceived that any government would conduct such activities; 
and second, because the Framers would not have believed that the Federal Government, 
rather than the States, would assume such responsibilities.” 

Sadly, the state of affairs has grown so grim that proponents or even apologists 
for the growth of the national government relative to the states can seemingly name no 
limits to the boundaries of the federal government’s all-encompassing power. For 
example, in the important recent federalism case United States v. Lopez (1995), Justice 
Clarence Thomas recalls in his concurring opinion that, “When asked at oral argument if 
there were any limits to the Commerce Clause, the Government was at a loss for words. 
Likewise, the [govenunent’s] principle dissent insists that there are limits, but it cannot 
muster even one example.” In other words, in modem America, federal power is 
boundless; state power is limited. 

This is precisely the opposite of what the Founding Fathers intended. No less an 
authority that James Madison — the chief architect of the Constitution — has articulated 
this point so clearly when he noted in Federalist #39 and #45 that, “[Federal] jurisdiction 
extends to certain enumerated objects only, and leaves to the several States a residual and 
inviolable sovereignty over all other objects. ... The powers delegated by the proposed 
Constitution to the federal government are few and defined. Those which are to remain in 
the State governments are numerous and indefinite.” 

It could not be any more clear than that. Yet, regardless of what the Founders said 
and intended, their federalist system has been neglected, ignored, abused, and corrupted 
throughout this century. And the consequences of this have been regrettable, albeit quite 
predictable. As the federal government has grown larger and usurped an ever-expanding 
range of powers and responsibilities from the States and the people, Washington has 
become subject to the cormpting influence of special interests; divided by the very 
factions that the Founders so feared. This, in turn, has fed the national government’s 
incessant appetite for profligate spending on a stunning array of programs that the federal 
government has no business administering in the first place. As a consequence, taxpayer 
money has been squandered and the vitality of our once vigorous and politically 
irmovative federalist system has been drained. 

Today, therefore, the need to revitalize our federalist system should be obvious. 
This process should be undertaken because citizen choice, jurisdictional competition, and 
“voting with one’s feet,” can make a real difference in terms of revitalizing the American 
republic. The reinvigoration of federalism can provide a renaissance in public policy 
making that allows citizens to resolve social and political disputes in a much more 
satisfactory maimer. Most importantly, the restoration of the Founder’s federalism can 
once again seciue the rights of the people and ensure the national government returns to 
its proper Constitutional confines. 
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By choosing to highlight these issues at today’s hearing, the Senate Governmental 
Aifairs Committee has wisely decided to embark on what will hopefully be the first step 
in an ongoing effort to resuscitate the Founding Father’s original system of constitutional 
federalism. For the Committee’s consideration, I have attached for the record a recent 
Heritage Foundation study I have authored entitled, “Federalism Reform; Seven Options 
for Congress,” which provides a condensed list of federalism reform options that the 
Committee might wish to entertain to get this process rolling. 

Additionally, copies of a recent Heritage Foundation book I authored, The 
Delicate Balance: Federalism, Interstate Commerce, and Economic Freedom in the 
Technological Age, have been distributed to every Senator’s office and additional copies 
can be made available upon request. I thank the Committee for receiving my comments 
and applaud the Committee’s members, and especially Committee Chairman Fred , 
Thompson, for undertaking this important inquiry. 
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Federalism Reform: 
Seven Options for Congress^ 

AdamD. Thierer 


X-asi May, the White House ignited a 
surprising political firestorm when it released 
■Ex^nrtive Order (E.O.) No. 13083^ on federalism 
policymaking. As public awareness of the content 
of this executive order grew, it triggered a unique 
series of events that placed the Qinton 
Administration on the defensive and forced it to 
acknowledge and, uhimaiely, so abandon the new 
form of federalism it had tried lo establish through 
this executive order. 

After many years of neglect, Washington^ poli^ 
elites once again are talking about the importance 
of federalism in the American system of 
constitutional governance. Federalism — which 
uniquely determines the relationship between and 
among the jurisdictions of the federal, state, and 
local governments — is perhaps most succinctly 
described in the words of President Ronald 
Reagani Domestic Policy Council Working Group 


on Federalism: a “constitutionally based, smictural 
theory of government 
desired to ensure political 
freedom and responsive, 
democratic government in 
a large and diverse 
socicqt"^ It has long been 
considered by many to be 
the ultimate guardian of 
liberty within the American 
Republic. 

. The reaction to President 
Bill Cinton’s surprising 
executive order helped to 
forge a diwrse and 
bipartisan alliance among 
Members of Congress, state 
and local oflicials, interest 
groups, legal scholars, 
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1 . Portions of this paper are adapted from the author’s recently published book on federalism. Sec The Deliaue Balemce: Feder- 
alism, Interstate Commerce, and Ecpnomic Freedom in the Teehndoffcal Age (Washington, D.C.; The Heritage Foundation, 
1999), pp. ix-xiv. 40-46; 1 19-143. 

2. President William J. Clinton, Executive Order No. 13083. •Federalism.’ May 14, 1998; see Federol Reg^ur, Voi. 63, No. 96 
(May 19. 1998). pp. 27631-27655. 

3. “The Status of Federalism in America,’ A Re^rt ^ dw 'ftbrAing Group m FederaBsm of the DomesHc Potky Qmndl, November 
1986, p. 1. 
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. political commentators, and average citizens who 
believed chat E.O. 13083 violated certain sacred 
tenets of the U.S. Constitution on the proper 
division of poweis for the various levels of 
government. This alliance signaled a renev^d 
interest in Washington, and among the population 
at large, in examining how best to rdnvigorate and 
protect the Founding Fathers’ oiiginal system of 
federalism. In fact, the renewed focus on 
protecting federalism eventually forced President 
Clinton to withdraw his executive order just a few 
months after Is^ing it. 

Sadly however, President Clinton appears not to 
have learned any lesson firom last year’s federalism 
fight. In his recent State of the Union Address, he 
showcased a litany of new federal programs that 
ignore the pmper constitutional balance of powers 
by promoting even more federal intrusion into 
matters chat are best dealt with by state or local 
governments. 

As the 106lh Congress — the last Congress of the 
20th century — begins its important work, it must 
examine the system of government that has 
developed over the past decade and delineate areas 
in which reform is needed to protect the Framers' 
dynamic system of federalism for the future. 
Legislators must establish firm principles and 
strategics to reinvi^rate federalism, and then 
devise a timetable to accomplish these goals in the 
near and long terms. If the i06th Congress 
succeeds in doing so, this accomplishment may 
stand as its most important legacy to future 
generations, 

A CONFLICT OF VISIONS: RESTORING 
VS. REMAKING FEDERALISM 

President Clinton^ Executive Order No. 13083 
on federalism outlined a set of new “Federalism 
Policymaking Criteria” that would have given 
federal bureaucrats and regulators generous 


Ittwray to intervene in the affairs of the states or to 
pass uniform, preemptive federal rules under a 
remarkable variety of circumstances. For example, 
the executive order delineated that feder^ action 
<a3uld be justiTied:^ 

• “When decentralization increases the costs of 
government thus imposing additional burdens 
on the taxpayer”; 

• “When States would be reluctant to impose 
necessary regulations because of fears that reg- 
ulated business activity will relocate to other 
States”; 

• ‘When placing regulatory authority at the State 
or local level would undenrune regulatory 
goak because high costs or demands for spe- 
cialized expertise will effeciively place the reg- 
uUiory matter beyond the resources of State 
authorities”; or 

• “When the matter relates to Federally owned 
or managed property or natural resources, 
trust obligations, or international obligations." 

Perhaps more imporram, E.O. 13083 proposed 
the revocation of an earlier executive order on 
federalism issued by President Ronald Reagan in 
1987. No. 12612.5 E.O. 13083's open-ended, 
expansionary policymaking criteria are very 
different from President Reagan!?, which placed 
substantive limits on the ability of federal ofBcials 
to intervene in the affairs of the states and the 
people. For example. President Reaganl? E.O. 
12612 notes that 

Federal action limiting the policymaking 
discretion of the States should be taken 
only where constitutional authority for the 
action is clear and certain and the national 
activity is necessitated by the presoice of a 
problem of national scope.® 


4. Executive Order 13083, cp. dt. 

5. President Ronald Reagan, Executive Order No. 12612, “Federalism." October 26, 1987; see Federal Register; Vol. 52. 
No. 210 (Oaober 30, 1987), pp. 4-1685-41688. 

6. Ibid, 


NOTE; Nothing wrioen here is to be construed as necessarily reflecting die views The Heritage Foundation or as an attempt to aid or hinder 
the passage of any bill before Congress. 
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Wiihm these two orders are two distinct visions 
of federalism. President Reagan’s vision stressed, 
above all, adherence to the original intentions of 
the Founders and the language of the Constitution 
mgarding the federal government^ limited, 
enumerated powers, and it promoted a h^thy 
respect for the benefits of state and local 
autonomy. President Clinton's vision, on the other 
hand, is based on a new federalism paradigm that 
calls for greater constitutional malleability and an 
acceptance of the frequent need for federal 
intervemion to alleviate ill. 

THE PUBUC REBUKE OF EO. 13083 

President Climon's federalism manifesto dtd ncx 
initiaily ^nerate a great deal of media or public 
attention b^use the 'White House quietly 
released E.0. 13083 in early 1998 while the 
President was out of the country But, by mid- 
summer, a growing number of Washington 
polic)miakers. state and local officials, and national 
organizations had become sufficiently concerned 
about its potentuil efforts u> begin asking the 
Clmton Administration to «q)lain its new thinking 
on federalism. 

Their concerns culminated in a hearing on July 
28, 1998, in the House Government Reform and 
Ovcreighi Subcommittee on Regulatory Af&irs. 
During this hearing, the Clinton Administration 
was castigated uniformly for its decision to 
abandon the fairly non-controversial Reagan 
executive order and impose the new federalism 
guidelines that appeared to grant the federal 
government unlimited policymaking authority 
over the siat». 

Several Members of Congress condemned 
President Clinton’s new federalism guidelines and 
introduced legislation to force him to revoke his 
executive onlcr. For example, a Sense of the Senate 
Resolution ixumduced by Senator Fred Thompson 
(R-TN), which encouraged the President to revoke 
his order, passed by unanimous consent in late 
July Dissenters in Congress were joined by 


representatives of many well-respected state and 
local organizations, including the National 
Governors’ Association, the National Conference 
of State Legislators, the United States Conference 
of Mayors, the National l^gue of Qties, and the 
National Assocktion of Counties. 

On August 5, the White House finally 
succumbed to this intense pressure and 
announced it would suspend the proposed 
executive order *in order to enable fiUl and 
adequate consultation with State and local elected 
ofiicials, their representative organizations, and 
other interested parties."^ At least temporarily, the 
bipartisan alliance of those who understood the 
Constitution’s firm limits on the scope of federal 
power had prevailed. 

THE NEED FOR REFORM 

The temporary victory for the ardent supporters 
of a limited, constitutional government was lately 
symbolic. There remains a strong and continuing 
need to formulate comprehensive federalism 
reforms to revive, reinvigorate, and protca the 
Founding Fathers’ delicate balance of powers so 
carefully delineated in the Constitution. 

Restoring the proper balance of power between 
the suits and the federal government will not be 
easy, but it can and must be done. Several decades 
of legUlative abuse and judicial neglect have left 
the Founders’ federalist system in disarray, largely 
because, as Supreme Court Justice Sandra Day 
O’Connor observed, 

The Federal Government -undertakes 
activities today that would have been 
unimaginable to the Framers in two 
senses; first, because the Framers would 
not have conceived that any government 
would conduct such activities; and sec- 
ond, because the Framers would not have 
believed that the Federal Gowimmeru, 
rather chan the States, vrould assume such 
responsibilities.® 


7. President ‘WilUarn j. Qinton, "Suspension of Executive Order 13083,’' 'White House, OBicc of the Press SeerttAry, 
August 5, 1998. 


3 



221 


NO. 1245 27, 1999 


iHiHWiiiiniiTftf 






222 


No. 1245 



January 27, 1999 


It is important to note that most of these 
strategies are not new ideas; indeed, the principles 
behind them date back to the age of the foundii^ 
of the American Republic. Unfortunately, the 
principles and protections in the original federalist 
system of governance established in the 
Constitution have been eroded by a centuryb 
■worth of corrupt jurisprudence and unwarranted 
advances by federal legislators and regulators. 
And, -with the nobble ejKcption of the passage of 
the Unfunded Mandates Reform Act (UMRA) of 
1995. efforts :o revive and rein'vigorace these 
principles have not been forthcoming. The reform 
objectives and strate^es set out here am steps in 
the proper direction, are supported by numerous 
national groups, and are viii if Congress wishes lo 
reestablish the centrality of federalism for a 
vigorous constitutional republic.® 

SHORT-THRM F^DERAUSiVi REFORM 
STRATEGIES 

The i06th Congress faces a crowded legislative 
calendar that may be abbreviated funher by the 
upcoming presidential election cycle. With this in 
mind. Members of Congress should dedicate the 
next few months to advancing federalism reforms 
that uphold and protect the constitutionally 
delineated balance of power. Fortunately, two 
simple but important reform strategies can be 
introduced immediately that would make this 
possible: 

Strategy#!: Congress should codify 
President Ronald Reaganb Federalism 
Policymakiiig Criteria in Execatire Order 
No. 12612. 


• To guide the process of assessing jurisdictional 
responsibility and limiting the role of the federal 
government to tasks that are permissible under the 
CorKtitution, Congi^ would be wise to codify 
President Reagani excellent federalism 
policymaking criteria contained in E.O, 12612, 
which was issued on October 26, 1987,^® This 
action v/ould establish dear and finn guidelines 
for Congress and executive branch agencies to 
follow when they set about crafting new public 
policy with federalism implications. 

E.O. 12612 called for strict adherence to 
ODnstkutlonal principles. It directed cabinet 
agencies and executive branch offices to 

'restore the division of governmental 
responsibilities between the natiortal gov- 
ernment and the States that was intended 
by the Framers of the Constitution and to 
ensure that 'the principles of federalism 
established by the Framers guide the 
Executive departrhents and agencies in the 
formulation and implemeniatiori of 
policies. 

In Section 3, executive branch agencies ■were 
ordered to follow a strict set of Federalism 
Policymaking Criteria^ ^ “when formulating and 
implementing policies that have federalism 
implications.” (See Appendix for the full text of 
E.O. 12612.) For example: 

• “Executive departments and agencies should 
doscly examine the constitutional and staiu- 
toiy authority supporting any Federal action 
that would hmit the politymaking discretion 
of the States, and should carefully assess the 


9. Groups rqjresenitng state and local interests, such «s the American Le^lative Exchange Coundl. the National Governors' 
^ssodadon, the Naiional Conference of State tegjslaiuies, the Council of State Govemmertts. and the State Legislative 
lexers Foundation, endorsed variations cf these recommendations. Fcr a summary of the principles and reforms of 
federalism diey support, which were a^ed on in a suaarai on fcdeialism in October 1993, see Charles J, Cooper and 
C^vid H. Thompson. 'The Tenth AmendraenC: The Promise of Libeny. Strate^ts to Restore (he Balance of Powers Between 
tfic Federal aaid State Go^mments/ American Legislative Exdian^ Coundl The Stare Factor, Vol. 22. No, 7 (October 
19963. 

10. Executive Order 12612, op. dt. 

1 1. See James Miller ill. Office of Management and Budget, ‘Implcmeniaiion of Ex*;cuti^« Order No. 12612. Federahsm.” 
MemorandmifortheHeadsofBctcunveD^armenis andAg/Oida, December 16, 1987; and Prudent George Bush, "Feder- 
alism Executive Order," Memorandum lo the Heads of Execuh've Departments and Agencies. February 16. 1990. 
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necessity for such action. To the extent practi- 
cable, the States should be consulted before 
any such action is implemented. 

• “With respect to national policies administered 
by the Slates, the national government should 
grant the States the maximum administrative 
discretion possible. Intrusive, Federal 
oversight of State administration is neither 
necessary nor desirable. 

• “Executive departments and agencies shall; 

(1) Encourage States to develop their own pol- 
icies to achieve program objectives and to 
work with appropriate officials in other States. 

(2) Refrain, to the maximum extent possible, 
from establishing uniform, narional standards 
for programs and. when possible, defer to ihe 
States to establish standards. (3) When 
national standards are required, consult with 
appropriate officials and organizations 
representing the States in developing those 
standards." 

Although widely ignored by most regulatory 
agencies then and now, President Reaganb 
executive order was an important 
acknowledgment of the federal government’s , 
overwhelming power relative to the states. On a 
more praaical level, E,0. 12612 provides a 
roadmap for returning to the Founders' framework 
by encouraging federal officials to work more 
closely with the states. 

It is fortunate, therefore, that the Clinton 
Administration’s attempt to revoke President 
Reagan’s executive order was r^elled successfully • 
by a bipartisan effort. It is important that the 
criteria embodied in E.0. 12612 be codified so 
that future Administrations cannot thwart the 
spirit of the Constitution. For example, 
codification of E.0. 12612 would require 
“Federalism Assessments” of any proposed rule 
that might have substantive federalism 
implications. These assessments would be 


reviewed by the White House’s Office of 
Management and Budget (OMB) and by Congress 
to ensure that federal agencies abide by the 
Constitution and respect the autonomy of state 
and local governments. 

Statutory codification of Reagan’s Federalism 
Policymaking Criteria could take many forms. 
Congress, for example, could take the language of 
the executive order and codify it as law without 
significant changes or accompanying statutory 
language. This approach was taken in two bills 
that were proposed during late summer 1998; the 
Federalism Enforcement Act of 1998 (S. 244.5) 
introduced by Senator Fred Thompson and several 
cosponsors, and the Federalism Act of 1998 CH.R. 
4422) introduced by Representative James Moran 
(D-VA) and cosponsors from both parties. Both 
bills, despite minor differences regarding the 
inclusion of judicial review language, relied 
heavily on ihe language of E.O. 12612. 

A second option would be to amend existing 
statutes that deal with jurisdictional matters, 
intergovernmental affairs, or regulatory 
policymaking. Two legislative vehicles that could 
be amended to include the federalism guidelines 
and protections in E.O. 12612 ate the UMRA^^ 
and the Congressional Review Act (CRA), which 
was implemented as part of the Small Business 
Regulatory Enforcement Fairness Act (SBREFA) of 
1996 ;^’ 

The UMRA was one of the first pieces of 
legislation enacted by the 104th Congress. It 
requires the Congressional Budget Office (CBO) to 
estimate the costs Of proposed mandates on aate 
and local goverrunents, and allows a point of order 
to be raised against any bill or joint resolution that 
lacks such an estimate or results in direa costs to 
state and local governments of more than $50 
million. 

The UMRA has been helpful in allowing 
Members of Congress to deliberate more carefully 


12. Public Law No. 104-4, Match 22, 1995. 

13. Public Law No. 104-121, March 29. 1996. The Congressional Review Act is comained in SubettieEof Tide 11 ofthe Small 
Business Regulatory Enforcement Fairness Act of 1996. 
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dieir legislative proposals. CBO cost estimates 
have helped Congress to drop costly proposals or 
modify them to reduce their costs. TheUMEAis 
an important existing vehicle that provides 
statutory protection against federal intrusion into 
state and local matters. It could be improved, 
however: For example, its teach should be. 
extended to existing statutes and mandates.*^ And 
its new and existing requirements should be 
strengthened by including H.O. 12612b 
Fedewlism PoUcymaking Criteria within Title II 
and stronger judidal review language within Title 
IV With these improvements, the UMRA would 
^ve Congress and the courts a mechanism to 
demand the strict federalism accountability of 
federal officials. 

The CHA provides a mechanism by which 
Congress can review and disapprove final rules 
issued by federal regulatory agencies. It also 
require agencies to estimate costs associated with 
new rules and provide interpretations or 
explanations regarding the need for these rules. 
Yet. as of today. Congress has failed to use the CRA 
to rein in overzealous federal regulators. In fact, 
it has failed to reject any new rules under the CRA, 
despite an onslaught of expensive new reguiatoiy 
proposals from federal agencies in recent years." 
Nonetheless, the CRA has the potential to become 
an important tool in future congressional efforts to 
control' federal regulatory activity Amending the 
CRA to include President Seaganb Federalism 
Policymaking Criteria would create another 
procedural impediment to federal preemption. At 
the very least. Congress wotUd be obligated to 
review federal rules for their fedetalisra 
implications and strike down those that do not 
abide by the Constitution. 


- Regardless of which statutory vehicle Congress 
chooses to codify federalism policymaking 
guidelmes, it is rital that stronger judicial review 
language be included. Such language is an 
essential component of reform because it would 
establish another enforcement avenue. That is, the 
inclusion of judidal review language within such 
ie^lative reforms would encourage the courts to 
become instituticsial defenders of federalism and a 
bulwark against the unconstitutional overreach of 
the other branches of government. 

To accomplish this task, Congress might 
consider taking advantage of the judicial review 
language in thc-SBREFA. The previsions contained 
in Section 6 1 1 of the SBREFA could be adopted 
and slightly modified to give the courts the power 
to review agency rules that potentially violate 
newly enacted Federalism Policymaking Crtteiia. 
The courts could decide if such rules should be 
struck dowm as unconstitutional, or simply 
remand the rule to the agency for review and 
revision until it complied with the new guidelines 
and protections. 

Unfortunately, these judicial review provisions 
have only limited applicability under SBREFA and 
do not apply to the CRA, which is attached as a 
subtitle to that statute. Therefore, when Congress 
attempts to craft new federalism policymaking 
guidelines, judicial review provisions should be 
broadened to cover any legislaUve and regulatory 
activities with potential federalism implications. 

Strat^y #2; Congress should be obligated to 
identify the constitutional basio of each of 
the statutes it considers and aHow ddrate 
on the merits of that asserted authority. 


14. See Angela AnioaelU, ‘’Promises UniulSlied: Unfunded Mandates Reform Act of 1995." R^idaSan No. 2 (1996), 
pp. 46-54. 

!5. md. 

16. See Angela Atitoneili, “Needed: A^essive implementation of the Congressiohai Review Act" Heritage Foundation FVT. 
No. 131, February 19, 1997; and Susan E. Ditdlty and Angela AntonciU, “Congress and the Ciintoir OM8: Unwtlimg 
Partners in Regulatory Oversi^t?" R^fafttm. FaR 1997, pp. 17-23. 

17, See Angela Antontlii, “Two Years and 8,600 Rules: Why Congress Needs an Office of Regulatory Analysis," Heritage 
Foundation Boci^Uiide? No, U92,Julre 26, 1998. 
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This action would ensure that Congress 
provided adequate consideracicai and justification 
for any legislation with potential implications for 
federalism. 

Many bills, committee reports, and other 
congressional documents include a standard 
boilerplate statement concerning how and why 
federri intervention in the ^ven field is justified. 
Yet, as James Madison — one of the key architects 
of the Constitution — argues in Federalist No. 39. 
“(Federal! jurisdiction extends to certain 
enumerated objects only, and leaves to the several 
States a residuaiy and inviolable sovereignty over 
all other objects.’^® And in Federalist No. 45. 
Madison notes. The powers dWegated by the 
proposed Constitution to the federal government 
are few and defined. Those which are to remain in 
the Sate governments are numetous and 
indefinite."^® 

It is clear from the Founders' writings that the 
clauses and phrases of the Constitution were not 
intended to be vague, open-ended mechanisms 
that could be used to justify the exercise of federal 
authority over any conceivable form of human 
activity instead, these clauses and phrases were to 
act as policymaking parameters or boundaries on 
federal aaiviiy. 

Therefore, to teinvigorate and protect the 
Constitution^ original form of federalism, 
poUcymakeis must put in place firm procedural 
requirements that obligate Members of Congress 
to cite the clause or section of the Constitution 
under which their proposed legislation is justified. 

Such a proposal was introduced in the House by 
Representative John Shadegg (R-^) in 1998, and 
it is scheduled to be reintroduced again this year. 
The Enumerated Powers Act would require that 

Each Act of Congress shall contain a con- 
cise and definite statement of the constitu- 
tional authority relied upon for the 


. enactment of each portion of that Act. The 
failure to comply with this section shall 
give rise to a point of Older in either 
House of Congress. The availability of this 
point of order does not affect any other 
available relief. 

In a 1996 Journal of Commerce article. Senator 
Spencer Abraham (R-Ml) aptly summarizes the 
reasons such a reform is needed; 

The requirement that every bill include a 
statement of Constitutionality will per- 
form three important functions. First, it 
will encourage us to pause and reflect 
about where the law we are considering 
enacting fits within the Constitutional 
allocation of powers between the federal 
government and the States. A statement of 
Constitutional authority also will put 
Congress' view of its authority on the 
record br the people to judge. This will 
spur further useful reflection on our part 
and open up the possibility of conversa- 
tion with and among the people on the 
subject of federal powers. Finally such a 
sutement will help the courts evaluate the 
legislation's constitutionality. Legislation 
that falls within our enumerated powers 
will more likely be upheld if it contains an 
explicit explanation of its Constitutional 
authority. As important, we will be less 
likely to enaa laws or regulations that 
overstep proper Constitutional bounds. 

And if the statement of constitutional 
authority does not stand up to scrutiny, 
both the courts and the people will find it 
easier to hold us accountable,^® 

But legislators might want to go beyond this 
relatively suaigfytforwaM reform and require 
actual oral debate on the House and Senate floors 
over the constitutional justification of each act 
under consideration. It is routine today for 


18. Omton Sossitcr, ed.. Vie FederaUsi Papers (New York, NY; NAL Penguin, 1961), p. 243. 

19.Ibii,p.292. 

20, Senator Spencer Abraham. “Downsiiing Federal Authority," Jouniai ^Commerce, February 27. 1996. p, 8A. 
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Members of Congress to dispense with the reading 
of the bills on which they are about to vote. Far 
too often, federal legislators have little to no idea 
of what new federal programs or powers are 
contained in the legislation they ate considering. 
Viforst, very little consideration goes to what 
power in the Constitution authorizes those acts of 
Congress. Clearly, legislatots should devote at least 
five or ten minutes of floor time to justify the 
statutes they propose. Points of osrier then could 
be raised against bills diat were not subjected to 
such floor debate. 

Other variants of this type of federalism reform 
option are possible, but regardless of how such a 
reform is straciuied, the important putpose-is that 
it perform an imponani educational function for 
Members of Congress and the public. Such 
requiiemettts will lemfed legislators and voters 
alike that the powers of the federal government are 
limited arid enumerated under the Constitution, 
Furthermore, by requiring that greater justification 
be pat forward in the future, legislators and 
citizens will become more familiar with the 
Constitution, too. As a consequence, legislators 
and citizens will better understand the 
constitutional balance of powers and become more 
aware of the efforts of some to mampulate or abuse 
the language of the Constitution in order to 
expand the powers of the federal government. 

These reforms represent the bare minimum 
that Congress should do in the short term to 
reinvigorate federalism, 

MID-TERM FEDERALISM 
REFORM STRATEGIES 

Members of Congress should consider the 
following two important reform objectives as part 
of their ongoing ^ons to revive and protect the 
Founders’ orignal federalist system of governance: 

Strate^r #3: Congress sbonid Knut its 
sbiMty to preempt state or local laws 
tnader the Commerce danse, tmless dear 


. eonstiturional jnsti^cation exists to do so. 

Among the few enumerated powers entrusted to 
federal lawmakers in the U.S. Constitution is the 
power to “regulate commetce—among the several 
Slates" (Aitide 1. Section 8, Qause 3). The 
Commerce Clause, as it is more commonly 
known, has undergone the most tortuous literal 
metamorphosis in American political and legal 
history What “regulation of interstate commerce” 
meant was commonly understood by the 
Founders, Uwtt»kets. and jurists of the early 
Republic; yet modem federal jurists and 
le^ktors, as well as many so-called progressive 
academics and legal theorists, have contorted the 
interpretation of this phrase to gve it a meaning 
the Founders never intended. They use it to justify 
an ever-expanding array of federal programs and 
regulatory interventions. 

If Congress hopes to breathe new life into the 
Founders' original federalist model, it is important 
that policjunakers reaffirm and clarify the original 
interpretation of the Commerce Clause so that it 
cannot be used to advance unconstitutional 
objectives. 

“Interstate commerce" is the economic activity 
between or involving two or more states. The term 
“commerce” in interstate commerce does not 
signify manufacturing, production, or anything 
else. "(T]he Founders conceived of 'commerce' as 
'trade,' the interchange of goods by one State with 
another," notes legal historian and federalism 
expert Raoul Berger.^ ^ And Supreme Court Chief 
Justice Melville Weston Fulletb summation in the 
1895 case United States v. E.C l6tight Co. notes that 
“Commerce succeeds to manufacture, and is not a 
part of it,’^^ This is indicative of the prevailing 
view among jurists for the fiist 150 years of 
America’s legal history 

Moreover, to qualify for coverage under the 
Commerce Qause, an activity not only must 
represent bom fide commerce, but it must be truly 
interstate in scope. Obviously, this means that 


21. Raoul Berger, "Judicial Manipulation of the Commerce Clause.” Texas law Reviers Vol. 74. Issue 4 (March 1996), p. 705. 

22. Justice Melville Weston Fuller,* IMited States v. E C. JOiight Co., 156 U.S. 1.12 (1895). 
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federal lawniakers cannot reach any trade or 
commerce that is purely intrastate— -that is, taking 
place solely within the confines of one 
state— tinder the Commerce Cbuse. 

Finally, it is important to note that even when a 
certain activity qualifies as “interstate commerce,” 
it does not mean that the Founders intended the 
federal government to regulate that trade or 
commerce in the modem sense. As Roger Piion, a 
constitutional law scholar with the Washington, 
D.C.-based Cato Institute, argues, the purpose of 
the Commerce Clause was “not so much to convey 
a power “to regulate’.. .as a power ‘to make regular" 
the commerce that might take place among the 
states.”^^ 

The Founders gave the natio.nal government 
limited preemptive auihoriiy under the Commerce 
Clause to end economic protectionism and 
discrimination among the states and to ensure that 
a free capitalistic marketplace could develop 
nationwide, in fact, in an 1829 correspondence 
with], C. Cabell, James Madison made it 
absolutely clear what the purpose of the 
Commerce Clause was: 

[ItJ grew out of the abuses of the power by 
the importing States in lardng the non- 
importing. and was intended as a negative 
and preventative provision against injus- 
tice atnong the States thetn^lves, rather 
than as a power to be used for positive • 
purposes of the General Government. 

And as former Judge Robert Bork explained more 
recently, “(E]veryone agrees that the historic, 
central function of the commerce clause was to 
empower Congress to eliminate state-created 
obstacles to interstate trade.”^^ 


. The Commerce Qause was intended to protect 
the tree flow of commerce among die states, not to 
be a prescrytive loo! of social engineering to re- 
craft the states in the image of the national 
government’s liking. The modem reach of the 
Commerce Qause since the New Deal has come to 
encompass almost every human activity. Today, 
activities that traditionally were considered 
parochial in nature and therefore best 
administered or monitoted by state and local 
officials are subject to federal regulation or 
oversight through a tortured reading of the 
Commerce Clause. Federal programs and 
regulations In the fields of crime control, 
education, infrastructure development, and 
enviroranemal protection, to name a few, are 
justified under this Commerce Clause rationale, 
despite their often inerastaie, and inherent non- 
commerdal, nature. 

It is important that Congress initiate a debate 
over the purpose and scope of the Commerce 
Clause. Furthermore, Congress should reevaluate 
existing federal programs and policies and 
consider devolving programs spawned through 
contorted interpretations, or abolishing diem 
altogether. 

In several important recent Supreme Court 
decisions, such as United States v. Lopeg^^ and 
Printz V. United States,^^ the Court showed a 
newfoand willingness to strike down as ’ 
unconstitutional federal laws that were roncei'ved 
under a spurious Commerce Cause rationale. In 
Lopez and Printz, it struck down rwo federal gun 
statutes— the Gun-Free School Zones Act of 1990 
and die Brady Handgun 'Violence Prevention Act 
of 1993 — largely because federal policymakers 
injudiciously had invoked the Commerce Clause 


23. Roger Pilcn, ‘Fieedom. Responsibility, and the Omstimiion: On Rcccvering Our Founding Principles,* in David Boar and 

Edward H. Crane, cds„Meri!et iiiwmiism; A the list Century (VAshington. P.C: Cato Institute, i993),p. 42. 

24. Leuer from james Madison to j. C. Cabell. Fefaruaty 12. 1829. quoted in Berger. “Judidai Manipulation of the Commerce 

p. 705- 

23. Roben H. Bork, Tederaiistn and Federal Regulation: The Case of Product Irtiieling," Critical legal Issues, Washington Legal 
Foundation Worting Paper Series No.40, July 1991, p. 10. 

26. U.S, 93-1260. 

27. US. 95-1478. 
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as justification for preempting state and local 
prerogatives in this field. The Court made it clear 
in these decisions that such activities were neither 
"mterstate” in nature nor “commerce” in the true 
sense of the term, and therefore could not be 
reached by Congress under the Commerce Clause. 

Regrettably, however, a remarkable rar^e of 
federal programs and policies remain on the 
books, and many new laws arc introduced each 
session, that invoke the Commerce Clause as their 
raison d’etre. To end this practice. Congress must 
demand that adequate consideration and 
justification for le^Iation that has potential 
federalism implications be undertaken before the 
legislation can be passed into law. 

Congress also may need to take steps to ensure 
that the Commerce Clause in particular cannot be 
cited as justification for federal programs or 
policies unless they meet specific tests outlined in 
detail in a recent Heriuge publication, The Delicate 
Balance: Federalism, Interstate Commerce, and 
Economic Freedom in the Information Age.^^ 

To summarize, legislation is needed that clearly 
defines what each of die terms in the phrase 
“regulation of interstate commerce" means, such 
that the understanding is consistent with the 
Founding Fathers’ original intent. Specifically, 
such legislation would need to delineate which 
issues fall under the Commerce Clause and which 
do not. Finally, the legislation would need to 
address the ways in which existing programs or 
court precedents that do not support the original 
understanding of the Commerce, Qatrse would be 
handled. Confess would be wise to eliminate as 
many programs and precedents as possible that 


rest on questionable Commerce Clause 
foundations. 

Congress must not “throw the baby out with the 
bath water,” however, by striking down Commerce 
Clause cases handed down by the Court this 
century that protect or encourage the free flow of 
interstate commerce. The Supreme Court has 
developed a substantial body of law over the past 
century known as Dormant Commerce Clause 
(DCC) jurisprudence, which deals with the 
constitution^ity of state efforts to rcgukie 
interstate commerce whenever Congress has been 
silent on the issue. Relying on the Commerce 
Clause as justification, the courts typically struck 
down as unconstitutional state laws and 
regulations diat regulated interstate commerce, 
even though the Consdiution empowers only 
Congress to protect the free flow of interstate 
commerce.^^ Some legal scholars have questioned 
the Court’s authority to take any steps to guard the 
lanes of interstate commerce when Congress has 
not acted, and have recommended that all 
Dormant Commerce Clause jurisprudence be 
struck down as unjustifiable judicial activism. 

These critics make an important point, but they 
should recognize the beneficial nature of the 
Coufi^ decisions in this field. “In the absence of 
the DCC, the history of American interstate 
commerce may well have been substantially 
different, and worse," argues Michael DcBow. 
professor of law at Samford Universityls 
Cumberland School of Law,^® because DCC 
decisions have helped to create a more free, open 
national marketplace for companies and 
consumers by preventing economic balkanization, 
trade wars, and product discrimination among the 


28. See “New Federalism Tensions and a Framework for the Future.’' in Thierer, The Delicate Balance, pp. 81-118. 

29. For example, sec Baldwin v. CAESeefig, 294 US. 511 C1935); Sourficm Pac^cCa. v. Arisma, 325 U.S. 761 (1945); 

KB Hood 6'Sons, Inc v. DuMond, 336 U.S. 525 (1949>. Dean Milk Co. v. Cuy of Madism, 340 U.S. 349 (1951); Bibb v. 
Navajo Freight Lines, bic., 359U.S. 520 (1959); Plfcev. Bruce Church, 397 U.S. 137 (1970); Great Atlantic &Pac^c Tea Co. v. 
CoitTdi, 424 U.S. 366 (1976); Hunt v. WosKiagton Apple Advertising Commission, 432 U.S. 333 (1977); Ray/Tumd Motor Trans- 
portation V. Rice. 434 U.S. 429 (1978); PhUadelpIiui v. New Jersey, 437 U.S. 617 (1978); Hughes v. Oklahoma, 441 U.S. 322 
(1979); Kassel v. Consalidcued Fre^htweys Corp., 450 U5. 622 (1981); New Energy Co. of Indiana v. limbach, 486 U.S. 269 
(1988); SejuitxAut<^Ue Corp. v. Midwesco Enterprises, Inc, 4&6 U5. 888 (1988); and West Lynn Creamery, Ine. v Heesly, 512 
U.S. 186 (1994). 

30. Michael DeBow, "Codifying the Donnanc Commerce Clause,* Interest Law ReMev^ VoL 69 (1995), p. 77. 
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stales. In fact, many jurists and academics who 
criticize DCC jurisprudence simultaneously 
acknowledge the substantial economic benefits 
associated with these legal decisions. Overturning 
all DCC decisions, therefore, would jeopardize the 
stability of certain segments of America^ capitalist 
free marketplace and discourage economic 
commerce in the process. 

To rectify the concerns regarding the 
constitutionality of the jurisprudence handed 
down in the field while simultaneously protecting 
the beneficial commercial nature of these DCC 
decisions. Members of Congress simply should 
institute a legislative version of the DCC as part of 
any statute they consider that deals with 
Commerce Clause interpretation. By 
implementing a statutory version of the DCC, 
Congress would help to legitimize the Supreme 
Courts jurisprudence in this field and 
acknowledge the importance of the DCC in 
guaranteeing commercial harmony throughout the 
union. 

In effect. Congress would be saying that the 
country's internal lanes of trade should be free and 
unfettered of protectionist or discriminatory 
regulations. Professor DeBow, who has developed 
such a legislative solution to accomplish this 
objective, concludes that: 

Congress should legislate a version of the 
DCC in order to guard against interstate 
trade wars, while simultaneously eliminat- 
ing the unceitainty caused by some 
aspects of current DCC doctrine.... A cod- 
ification of the DCC should require simply 
that state laws not discriininate against 
out-of-state businesses. Congress dearly 
has the authority to enact such language 
under the current understanding of its 
commerce power, and it seems likely that 
Congress would have the authoriry to do 
so even under the original understanding 
of the Commerce Clause or, peihaps, the 
Privileges and Immunities Ckusc.^^ 


31. Mi. pp. 78-79. 


. In other words, a legislative version of the DCC 
would act, in effect, as a domestic free trade statute 
that darifies and strengthens the intentions behind 
the Commerce Clause. 

Strategy #4: Congress should enact anti- 
delegation legislation that ends the 
nnconstiriitiond transfer of lawmaking 
authority &om the legislative to the 
execntive branch. 

Congress should curtail and strictly limit the 
powers of cabinet departments and independent 
regulatory agencies to preempt state and local 
governments. Bceculive branch cabinet agencies 
and independent regulatory agencies have 
amassed a disturbing amount of power. So long as 
federal agencies and officials enjoy the broad 
discretionaiy powers that are reserved under the 
Constitution to the elected lawmakers of the 
Icgisiaiive branch, they will continue to ignore or 
flout federalism statutes and protections. 

This should not be surprising; regulators exist 
to regulate. They cannot be expected either to 
surrender power voluntarily or to stop imposing 
expensive, preemptive rales because it would not 
be in their best interest to do so. Nor should 
anyone misiake who is to blame for such activity: 
If Congress had not delegated broad discretionary 
powers to these agencies in the first place, and if it 
would start to take back the authority that it 
delegated unconstitutionally in the past, then the 
power of federal regulatory agencies and 
administrative offices would be stricdy curtailed 
and diminished. 

Unfortunately, from the time of the New Deal, 
Congress has Justified such delegation as allovring 
for more scientific lawmaking by administrative 
experts. Granting regulators rulemaking authority 
was seen as a way to conserve valuable time for 
Congress to debate the heart of the issues, leaving 
executive branch agencies to fill in the fine print. 
Although the Supreme Court struck down earlier 
efforts by Congress to delegate authority to these 
agendes,^^ the judicial branch eventually joined a 
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sileni conspiraqr to undermine the Constitution 
and accepted the agencies' rationales for 
delegaticin.^^ 

Constitutional scholars have found these 
justifications for delegation wholly deficient.^ 
The foremost criticism is that delegation conflicts 
with the Constitution. The language of Article I. 
Section 1, is dean “All legislative powers herein 
granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and a House 
of Representatives.’’ Nowhere does the 
Constitution allow for the exercise of lawmaking 
powers or functions by non-elected executive 
branch administrators and bureaucrats 

Delegation also violates the principle of 
separation of powers among the branches of 
government. It cannot be regarded as a better 
method of serving the public because it represents 
a system of governance that is both uriaccountabie 
and undemocratic. As Senator Sam Brownback 
(R-KS) notes; 

[Plerhaps the most pernicious aspect of 
delegation is that voters can no longer 
hold government accountable. Originally 
designed to be the most accountable 
branch of government. Congress has 
grown increasingly irresponsible. The fun- 
damenlal link between voter and law- 
maker has been severed. A handful of 
broadly written laws has spawned a virtual 


. alphabet soup of government agencies and 
an overwhelming regulatory burden that 
undermines the very idea of representative 
gevemment.^^ 

This led Cato Iisstilute scholars David 
Schoenbiod and Jerry Taylor to refer to the 
practice of delegation as the “corrosive agent of 
democracy' and to argue that “delegation does not 
help secure ’good government’; it helps destroy 
it.”“ 

Congressional action to end the 
unconstitutional practice of delegating authority to 
administrative agencies would have important 
implications for federalism. Such a 'Doid move 
would minimize the preemptive powers of the 
federal government and hold elected Members of 
Congress accountable for their actions. With 
Congress no longer able to blame regulatory 
agencies and administrators for government 
overreach. Washington’s ability to interfere in state 
and local maiters would be greatly diminished. 

Legislation was considered in the 105th ' 
Congress that would have advanced this and- 
delegation agenda. The Congressional 
Responsibility Act of 1997. introduced in the 
Senate (S. 433) by Senator Brownback and in the 
House (H.R. 1036) by Representative J. D. 
Hayworth (R-AZ), garnered wide bipartisan 
support but was not passed by either house. If 
implemented, anii-ddegation efforts like the CRA 


32. See, in panicular, ALA. Schcciiter Poultry Corp. v. United States, 295 U5. 495 (1935). 

33. The Supreme Court decision inj. W Hcmptori,Jr.,S'Co. e U,5., 276U.S. 394(1928), is widely cited as a watershed 
rtioment in rhe history of anti-dele^cion, because from rbal case forward the Court legitimized and accepted congressional 
efforts ro delegate power to adnutristtalivc, bodies. Prior to J. W fiompinn, the Court had held firmly to a doctrirre of non- 
deiegalion of congressional authority to administrative agencies. 

34. Theodore Lowi has dorie pioneering work in t'nis field. See Theodore J. Lowi, -Liberal Jurisprudence; Policy Wirhout Law," 
Tbe End of UberaHsm: The Second Repidilic of the United States (Hew York, NY: W, W Norton & Company, 1969, 1979), 
pp. 92-126. More recendy, a study by New York Law School professor David Schoenbrod has been irrstrumental in calling 
aitcntiori ro the deficiancies of delegation. See David Schoenbrod, Power Without gespousibiitty: How Congress Abuses die 
People Through Dele^etion (New Haven, CT: Yale Urdversity Press, 1993). 

35. Senator Sam Brownback. prepared statement on the Congressional Responsibility Act of 1997, presented before the Sub- 
committee on Commercial and Administrative law, Conururtee on the Judiciary, U.S. House of Representatives, Septerrtber 
25, 1997; avaiiaHe on the Internet at http://rvww.house.gov/judidary/Sl2S.htm. 

36. David Schoenbrod and Jerry Taylor, "The Delegation of Legislative Powers," Cato Handbook for Congress. 105th Congress 
(Washington, DC Cato Institute, 1997), p. 47. 
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would represent a significant step back toward 
accountable, limited government, ending what 
Representative Hayworth — ^referring specifically to 
the practice of delegation — calls "regulation 
without representation.”^^ 

LONG-TERM FEDERALISM 
REFORM STRATEGIES 

Cettam federalism rcfonns will require more 
time, consideration, and debate than those listed 
above; they should be considered as long-term 
agenda items. The three reforms that follow 
should be discussed in Congress, even though it is 
unrealistic to expect action on these items in the 
current session. 

Strategy #5: Congress should give the states 
the :d>iUty to picpose amendments to the 
Cotastttution on their own, without having 
to call for a consdtutional convention. 

This reform would rectify the imbalance 
between the stales and the federal government 
regarding how amendments to the Constitution 
axe proposed. 

Article V of the Constitution allows Members of 
Congress to propose amendments to the 
Constitution in much the same way they introduce 
bills. But under Article y the states can introduce 
amendments to the Constitution only by 
convening a formal consUtutional convention. 
Perhaps the Founders thought this would be easy 
enough for the states to do; but over time, the 
states have come to view the convening of a 
constitutional convention as a radical step that 
might open the door to mote harm than good. 
Therefore, states appear reluctant and Unable to 
muster the support needed to call such a 
convention. Thus, the states rely largely on 
Congress to introduce 
constitutional amendments. 

This constitutional imbalance could be easily 
remedied if the states simply were given the ability 


. to. propose amendments to the Constitution 
without having to cal! a fomal convention. The 
states could, by a two-thirds majority vote, 
propose amendments to the Constitution. 
Congress then would be able to accept or reject 
these amendments by a similar two-thirds vole. 

To change the Constitution in this manner and 
place the states on equal footing with the federal 
government, Congress would have to propose, of 
course, a new amendment to the Constitution. The 
states should work with Members of Congress to 
devise such a mechanism and ensure that the 
states have this federalism proteaion in the future. 

Strategy H6: Congress should allow the 
stales to hold their representatives more 
accountable by giving them the right to 
convene their congressional delegations 
when they feci ^[regiotis federal mandates 
and policies are being imposed. 

This type of reform would rectify the 
accountability problem created by the adoption of 
the Seventeenth Amendment in 1913, which 
stripped the states of their power lo elect Senaiots 
directly to Congress. 

After the adoption of the Seventeenth 
Amendment, Americans received the right to elect 
the Senators of their state throu^ popular vote. 
Although this move can be considered an 
important viaory for direct democracy, it alsb can 
be seen as a setback of sores for the citizens of 
individual states. Prior to the adoption of the 
Seventeenth Amendment, Senators had been 
, appointed by state iegislamres,- as mandated in 
Article 1, Section 3, of the Constitution. 

In certain ways, this system actually held 
Senators more accountable to the people of the 
individual states because Senators were appointed 
by membeis of the state legislatures, which gave 
elected members of these le^latures a more 
controlling hand or voice in the making of 
rational policy. Essentially, the Founders opted for 


37. Representative J. D. Hayworth, prepared statement on the Congressional Responsibiliy Aa of 1997, presented before the 
Subcommittee on Coinineieialand Administrative Law, Committee or. the Judictaty, UA, House of Represeniadves, 
September 25, 1997; available on the Inteinel at ht^://wweliou3e.gov/Jttyw<trdi/Eest!mt»iy/J036.htm. 
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this system to ensure that at least one branch of 
the federal government would be held direaiy 
accountable to the state legislatures, thereby giving 
the states an important check on federal power. 
“As a result [of the adoption of the Seventeenth 
Amendment),” summarize former Heritage 
Foundation analysts Douglas Seay and Wfesley 
Smith, “the states [lose) their role in national 
policymaking and their abiliry to carry out their 
constitutional role of checking and balancing the 
national government."^® 

Coupled with the adoption that year of the 
Sixteenth Amendment, which removed the 
restrictions on Congress's ability to lax the income 
of all Americans, two important impediments to 
the growth of national power were removed in 
very short order. Since 1913. the federal 
government has had an almost unlimited power to 
tax and spend, while the states have had little say 
in the ways in which these decisions are made, 
thanks to the adoption of the Seventeenth 
Amendment. 

Although some political scientists still question 
the wisdom of the Seventeenth Amendment, most 
Americans have become accustomed to electing 
their political representarives directly, and they are 
unlikely to want to suaender this right. Opritnally, 
however, a system or mechanism could be created 
that preserves the right of the citizens to elect their 
federal officials directly but allows them to 
demand more accountability of these federal 
officers to the interests of their states and the state 
legislatures at the same time. 

One such mechanism might take the form of an 
annual or semi-annual meeting of state and federal 
representatives within the stale capitals to discuss 
federal policies and piograms that might affect the 
states. A legislature could request that the state’s 
entire congressional delegation convene for such a 
meeting, or it could request that just a few 
members represent their state delegation of U.S. 
Senators and Representatives. State legislators then 
would be a'ole to confront the federal 


tepresentatiyes of their state and ask them to 
jukify progams or regulations that have a 
potential impact on their state. Consequently, state 
ofBcials could communicate their concerns about 
various federal initianves before they have been 
acted on or Implemented. 

Alternately, or in addition to this plan, state 
legislatures simply could demand the right to 
convene their federal representatives on an ad hoc 
basis whenever they felt particularly egregious 
federal mandates or policies were being imposed 
on them that demand immediate attention. Either 
way. such mechanisms should be implemented to 
give the states the ability to act as a substantive 
check on national power, to regain a voice in 
federal matters, and to hold federal representatives 
accountable to the interests of their state. 

Strategy #7 : Congress shtmld ^ve the states 
a supermajority veto power over federal 
legislation or regnlatimi that preempts 
their authority, or that requires therai to 
administer federal programs or rules. 

If the reforms mentioned above were 
implemented but federal officials sail found it easy 
to put in place rules and regulations that run 
contrary to the true spirit and intent of the 
Constitution and violate the sovereignty of the 
states and the people, then a more radical reform 
option could come into consideration that would 
ensure the Founders’ original balance of powers 
was restored and protected. 

Many state and local groups and representarives 
advocate the adoption of a “states’ rights veto" 
power that would force Congress to reconsider 
parricularly egregious or potentially 
unconstitutional acts. This states’ rights veto 
power would require that a supermajority (that is, 
two-thitds) of the states pass resolurions calling for 
the repeal of a specific federal statute or regulation 
that they collecrively feel has been imposed 
unjustly on them. The states would have three to 
five years to consider passage of the veto.^® 


38. Dou^asSssy and Wesley Smith. ‘‘Federalism,* in SttaitM. Butler and iQm R. Horr«s, eds.. Issues 96.* The 
Briefing Book (Washir^ton, DC: The HeriUjps Foundation, 1996). p. 432. 
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More important, however, is that, even if such a 
mechanism were adopted, it must have certain 
limits to ensure that some important powers and 
responsibilities guaranteed to the federal 
government by the Constitution are not sacrificed. 
For example, the states should not receive the 
right to use such a veto power to interfere with ihe 
federal government’s foreign policy or national 
security decisions. The Framers of the 
Constitution unam'oiguously entrust such 
responsibilities to the federal government because 
of the importance of having a unified voice and 
policy in the field of global affairs and diplomacy. 

This is also the case with regard to treaty- 
making with foreign countries in general. The 
Constitution prohibits the states from making 
treaties with foreign countries, for fear of a 
balkanization within the American Republic. Not 
only does this mean the federal government has 
the exclusive right to negotiate with foreign 
governments on behalf of all Americans in foreign 
policy matters, but it means also that the federal 
government is the only entity that has the 
constitutional authority to enter into trade 
agreements and commercial treaties with foreign 
countries. Therefore, if a states’ rights veto 
mechanism were put into place, it would be vital 
that these sorts of exceptions — which have solid 
constitutional and practical justifications — be 
included in the measure so that the states could 
not overrule federal officials on sensitive matters, 

OTHER REFORMS TO HELP 
TO RESTORE LIMITED, 
CONSrmJTiONAL GOVERNMENT 

The strategies above are only a few of the 
reforms that could be pursued in upcoming 
sessions of Congress to restore the proper balance 
of powers between the states and the federal 
government. Other important reforms could be 


implemented to ensure that cortstitutional 
government is protected and that America’s 
original federalist system is reinvigorated and 
honored."'® For example. Congress should: 

• Devise a package of devolution options to 
begin returning programs and powers to the 
states that never belonged to the federal gov- 
ernment in the first place, such as educational, 
infrastructural, and most environmental 
controls programs. 

• Impose term limits on federal officeholders 
to encourage greater turnover, which, in turn, 
would present opportunities for fresh state and 
local officials to represent their interests in 
Congress. 

• Enact a simpler, fairer tax system, such as a 
flat tax. to impose firm limits on the federal 
government’s ability to usurp the resources of 
the states and the people. 

• Pass a balanced budget amendment to rein 
in federal spending and restrict the ability of 
the federal government to create expensive 
new programs and entitlements that encroach 
on traditional stale and local responsibilities. 

• F.nact regulatory reform that requires regula- 
tory decisions to be based on such common- 
sense principles as sound science and cost- 
benefit analyses. Regulators should be held 
accountable, for example^ through strong judi- 
cial review mechanisms and annual reports lo 
the public, as pan of the federal budget pro- 
cess, on the ndes they issue; how much they 
will spend to issue those rules; and their 
expected benefits and costs. 

CONCLUSION 

As America approaches the 21st century and 
gets closer to celebrating its 225th year of 


39. Tor more information, see Cooper and ’niompson. ’’■The Tenth Amendmenc The Promise of Uberty.” pp. 5-5, 

40. For many other creative ways to rein in federal power, return funcuons to the states, and avoid any political pitfalls in the 
pmcess, sec Douglas Seay and Robert E, Moflit, “Transferring Functions to the States," in Stuart M. Butler and Kim R. 
Holmes, eds.. Mandate for Leadership [V: Turning Ideas Into Aedrms (VVashingcon, DC: The Heritage Foundation, 1997), 
pp. 87-127. See also Seay and Smidi, “Federalism," op. cit. 
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existence, tne time seems ripe for a fundamental 
reassessment of the current status of federalism in 
the American Republic. Oearly. this past century 
has not been kind to the Founders’ orlginat model 
of constitutional federalism, as federal 
policymakers and jurists have contorted various 
words and phrases of the Constitution in an effort 
to justify the expansion of federal power relative to 
the states and the people. 

This is very unfortunate because federalism 
remains the most appropriate system of political 
organization for such a vibrant and diverse 
country as the United States. Tederalism reform- 
should be viewed as a quintessential "good 
government" issue. The reforms discussed in this 
paper should be undenaken as part of an ongoing 
effort to restore and reinvigorate sound 
constitutional goverrment. More imponant, any 
reform efforts should proceed in a cooperative. 


non-partisan manner because federalism is neither 
a Democrat nor a Republican issue; rather, it is an 
American issue that should be placed at the top of 
the agenda of the leadership of both parties 
because it is concerned with matters that lie at the 
very nature of the republic. 

If policymakers profess to believe in the value of 
creative state and local experimentation, vigorous 
interstate commerce, competition, and the 
promises of liberty that come with checks and 
balances on government, then they should take 
the necessary steps to teinvigorate and protect 
what many historians, constitutional scholars, and 
Americans believe is the Founding Fathers' most 
important contribution to modem civilization. 

— Adam D. Thierer is Altx C. Walker FeBow in 
Economic Policy at The Heritage EoundatiotL 
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Appendix: 

Executive Order No. 12612 
ON Tederalism" 


By the authority vested in me as President by 
the Constitution and laws of the United States of 
America, and in order to restore the division of 
government responsibilities between the national 
government and the States that was intended by 
the Framers of the Constitution and to ensure that 
the principles of federalism established by the 
Framers guide the Executive departments and 
agencies in the formulation and implementation of 
policies, it is hereby ordered as follows: 

Section 1: De/initions. For purposes of this 

Order; 

(a) “Policies that have federalism implications" 
refers to regulations, legislative comments or 
proposed legislation, and other policy state- 
ments or actions that have substantial direct 
effects on the States, on the relationship 
between the national government and the 
Slates, or on the distribution of power and 
responsibilities among the various levels of 
government. 

Cb) “State” or “States” refer to the States of the 
United States of America, individually or col- 
lectively, and where relevant, to State govern- 
ments, including units of local government 
and other political subdivisions established by 
the Sutes. 

Section 2: Fundamental Federalism Principles. 

In formulating and implementing policies that 
have federalism implications. Executive 
departments -and agencies shall be guided by the 
following fundamental federalism principles: 

(a) Federalism is rooted in the knowledge that our 
political liberties are best assured by limiting 
the size and scope of the national government. 

(b) The people and the States created the national 
government when they delegated to it those 


enumerated governmental powers relating to 
matters beyond the competence of the individ- 
ual States. All other sovereign powers, save 
those expressly prohibited the States by the 
Constitution, are reserved to the States or to 
the people. 

(c) The constitutional relationship among sover- 
eign governments, State and national, is for- 
malized in and protected by the Tenth 
Amendment to the Constitution. 

(d) The people of the States are free, subject only 
to restrictions in the Constitution itself or in 
constitutionally authorized Acts of Congress, 
to define the moral, political, and legal charac- 
ter of their lives. 

(c) In most areas of government concern, the 
States uniquely possess the constitutional 
authority, the resources, and the competence 
to discern the sentiments of the people, and to 
govern accordingly. In Thomas Jeffersonis 
words, the States arc “the most competent 
administrations for our domestic concerns and 
the surest bulwarks against antirepublican 
tendencies.” 

(0 The nature of our Constitutional system 
encourages a healthy diversity in the public 
policies adopted by the people of the several 
States according to their own conditions, 
needs, and desires. In the search for enlight- 
ened public policy, individual States and com- 
munities are free to experiment with a variety 
of approaches to public issues. 

(g) Acts of the national government — whether 
legislative, executive, or judicial in nature 
— that exceed the enumerated powers of chat 
government under the Constitution violate the 
principle of federalism established by the 
Framers. 
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(h) Policies of the national government should 
recognize the responsibility of — and should 
encourage opportuniites for — individuals, 
families, neighborhoods, local government, 
and private associations to achieve their per- 
sonal, social, and economic objectives through 
cooperative effort. 

(i) In the absence of clear constitutional or s^tu- 
tory authority, the presumption of sovereignty 
should rest with the individual States. Uncer- 
tainties regarding the legitimate authority of 
the national government should be resolved 
against regulation at the national level. 

Section 3: Federalism Policymaking Crite^ 

In addition to the fundamental federalism 
principles set forth in section 2, Executive 
departments and agencies shall adhere, to the 
extent permitted by law, to the following criteria 
when formulating and implementing policies that 
have federalism implications: 

(a) There should be strict adherence to constitu- 
tional principles. Executive departments and 
agencies should closely examine the constitu- 
tional and statutory authority supporting any 
Federal action that would limit the policymak- 
ing discretion of die States, and should care- 
fully assess the necessity for such action. To the 
extent practicable, the States should be con- 
sulted before any such action is implemented. 
Executive Order No. 12372 ("Iniergovemmen- 
tal Review of Federal Programs") remains in 
effect for the programs and activities to which 
it is applicable. 

(b) Federal action limiting the policymaking dis- 
cretion of the States should be taken only 
where constitutional authority for the action is 
clear and certain and the national activity is 
necessitated by the presence of a problem of 
national scope. For purposes of this Order: 

(1) It is important to recognize the distinction 
between problems of a national scope 
(which may justify Federal action) and 
problems that are merely common to the 
States (which will not Federal action 
because individual States, acting 


individually or together, can effectively 
deal with them). 

(2) Constitutional authority for federal action 
is clear and certain only when authority for 
the action may be found in a specific provi- 
sion of the Constitution, there is no provi- 
sion in the Constitution prohibiting 
Federal action, and the action does not 
encroach upon authority reserved to the 
States. 

(c) With respect to national policies administered 
by the States, the national government should 
grant the States the maximum administrative 
discretion possible. Intrusive, Federal over- 
sight of State administration is neither 
necessary or desirable. 

(d) When undertaking to formulate and imple- 
ment policies that have federalism implica- 
tions, Executive departments and agencies 
shall: 

(1) Encourage States to develop their own pol- 
icies to achieve program objectives and to 
work with appropriate oRidals in other 
Slates. 

(2) Refrain, to the maximum extent possible, 
from establishing uniform, national stan- 
dards for programs and, when possible, 
defer to the States to establish standards. 

(3) When national standards are required, 
consult with appropriate officials and 
organizations representing the States in 
developing those standanis. 

Section 4: Special Requirements for Preanption. 

(a) To the extent permitted by law. Executive 
departments and agencies shall construe, in 
regulations and odierwise, a Federal statute to 
preempt State law only when the statute con- 
tains an express preemption provision or there 
is some other firm and palpable evidence com- 
pelling the conclusion that the Congress 
intended preemption of State law, or when the 
exercise of State authority directly conflicts 
with the exercise of Federal authority under 
the Federal statute. 
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(b) Where a federal statute does not preempt State 
law (as addressed in subsection [aj of this sec- 
tion), Executive departments and agencies 
shall construe any authorization in the statute 
for the issuance of regulations as authorizing 
preemption of State law by rule-making only 
when the statute expressly authorizes issuance 
of preemptive regulations or there is some 
other firm and palpable evidence compelling 
the conclusion that the Congress intended to 
delegate to the department or agency the 
authority to issue regulations preempting State 
Law. 

(c) Any regulatory preemption of State law shall 
be restricted to the minimum level necessary 
to achieve the objectives of the statute pursu- 
ant to which the regulations are promulgated. 

(d) As soon as an Executive department or agency 
foresees the possibility of a conflict between 
Stale law and federally protected interests 
within its area of regulatory responsibility, the 
dcparimcni or agency shall consult to the 
extent practicable, with appropriate officials 
and organizations representing the States in an 
effort to avoid such a conflict. 

(e) When an Executive department or agency 
proposes to act through adjudication or rule- 
maldng to preempt State law, the department 
or agency shall provide all affected States 
notice and an opportunity for appropriate 
participation in the proceedings. 

Section 5: Spedfll Requirement for Le^lative 
Proposals. E^KCUtive departments and agencies 
shall not submit to the Congress legislation that 
would: 

(a ) Directly regulate the States in ways that would 
interfere with functions essential to the States’ 
sepamte and independent existence or operate 
to directly displace the States’ freedom to 
structure integral operations in areas of 
traditional government functions; 

(b) Attach to Federal grants conditions that are not 
directly related to the purpose of the grant; or. 


(c) Preempt State law, unless preemption is consis- 
tent with the fundamental federalism princi- 
ples set forth in section 2, and unless a cl^riy 
legitimate national purpose, consistent with 
the federalism policymaking criteria set forth 
in section 3, cannot otherwise be met. 

Section 6: Agency Implementation. 

(a) The head of eadi Executive department and 
agency shall designate an official to be respon- 
sible for ensuring the implementation of this 
Order. 

(b) In addition to whatever other actior^ the des- 
ignated official may take to ensure implemen- 
tation of this Order, the designated official 
shall determine which proposed policies have 
sufficient federalism implications to warrant 
the preparation of a Federalism Assessment. 
With respect to each such policy for which an 
affirmative determination is made, a Federal- 
ism Assessment, as described in subsection [c] 
of this section, shall be prepared. The depart- 
ment or agency head shall consider any such 
Assessment in all decisions involved in 
promulgating and implementing the policy. 

(c) Each Federalism Assessment shall accompany 
any submission concerning the policy that is 
made to the Office of Management and Budget 
pursuant to Executive Order No. 12291 or 
0MB Circular No. A~19, and shall; 

(1) Contain the designated officials cenifica- 
lion that the policy has been assessed in 
light of the principles, criteria, and require- 
ments stated in sections 2 through 5 of this 
Order; 

(2) Identify any pro'rision or element of the 
policy that is inconsistent with the princi- 
ples, criteria, and requirements staled in 
sections 2 through 5 of this Order; 

(3) Identify the extent to which the policy 
imposes additional costs or burdens on the 
States, including the likely source of fund- 
ing for the States and the ability of the 
StatK to fulfill the purposes of the policy; 
and 
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(4) Identify the extent to which the policy 
would affect the States’ ability to discharge 
traditional State government functions, or 
other aspects of State sovereignty. 

Section 7: Gov emment'Wide Federalism 

Coordination and Review. 

(a) In implementing Executive Order Nos. 12291 
and 12498 and 0MB Grcular No. A-19, the 
Office of Management and Budget, to the 
extent permitted by law and consistent with 
the provisions of those authorities, shall take 
action to ensure that the policies of the Execu- 
tive departments and agencies are consistent 
with the principles, criteria, and requirements 
stated in sections 2 through 5 of this Order. 

(b) in submissions to the Office of Management 
and Budget pursuant to Executive Order No. 
12291 and 0MB Circular No. A-19, Executive 


departments and agencies shall identify pro- 
posed regulatory and statutory provisions that 
have significant federalism implications and 
shall address any substantial federalism con- 
cerns. Where the departments or agencies 
deem it appropriate, substantial federalism 
concerns should also be addressed in notices 
of proposed rule-making and messages 
transmitting legislative proposals to Congress. 

Section 8: Judicial Review. This Order is intended 
only to improve the internal management of the 
Executive branch, and is not intended to create 
any right or benefit, substantive or procedural, 
enforceable at law by a party against the United 
States, its agencies, its officers, or any person. 

Ronald Reagan 
The White House 
October 26, 1987 
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Testimony of Edwia Meese III 
Before the Committee on Governmental Affairs 
United States Senate 
Tharsday, 6 May 1999 


Mr. Chairman and members of the Committee: Thank you for your invitation to appear at 
this hearing on the topic of “Federalism and Crime Control.” As a former Attorney General of 
the United States and as the Chairman of the American Bar Association Task Force on the 
Federalization of Crime, I aj^reciate the opportunity to share these thoughts with you. At the 
same time, let me make it dear flnt these views are my own and do not necessarily represent 
those of the organirations with which I am aflSliated or the policy of the American Bar 
Association. 

nie Criminal Justice Section of the American Bar Association created a task force in 
reqjonse to widespread concern about the number of new federal crimes that have been created 
over the past several years by Congress. Its initial objectives were to look systematically at 
whether there has been, in fact, an increase in federal crimes which duplicate state crimes, and if 
so, to determine whether that development adversely affects the proper allocation of 
responsibility between the national and state governments for crime prevention and law 
enforcement 

The member.? of the Task Force were selected with the explicit goal of including persons 
with diverse political and philosophical backgrounds. It was hoped that the Task Force’s 
conclusions and recommendations would be the product of a consensus among respected persons 
whose views on criminal justice issues generally would vary widely. 

As previously mentioned, I served as Chairman of the Task Force. Its members included 
a former United States Senator, Howell Heflin, a former Congressman, Robert Kastenmeier, a 
fomer Deputy Attorney General of the United States, a former Chief Executive of the Law 
Enforcement Assistance Administration of the Department of Justice, former State Attorneys 
General, present and former Federal and State prosecutors, State and Federal appellate judges, a 
police chief, private practitioners who specialize in criminal defense, and scholars from the legal 
academic community. 

I might mention that the Task Force benefited greatly from tlie skillful assistance of 
Professor James Strazzella, of Temple University Law School, who served as reporter for the 
Task Force and who was the principle author of its report. We also had the invaluable research 
assistance of Barbara Meierhoefer, Ph.D., who handled the collection and analysis of criminal 
justice statistical data. 
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lie Task Force iindeitook to examine the United States Code, data available from public 
sources, the body of scholarly literature on the subject, die vietss of professionals in federi and 
state criminal justice systems, and die experience of the task force members themselves. 

The Task Force concluded that the evidence demonstrated a recent dramatic increase in 
the aamber and variety of federal crimes. Although it may be impossible to deteunine exactly 
how many federal, crimes can be prosecuted today, it is clear that of all federal offenses enacted 
since 1865 over 40% have been created during tSte past three decades since 1 970. The Task 
Force examined in detail, and this is explained in the report, how the catalogue of federal crimes 
pew from an initial handful to the several thousand that exist today. 

The Task Force also concluded that much of the recent increase in federal criminal 
legislation significantly overlaps crimes traditionally prosecuted by the states. This area of 
increasing overlap lies at the core of the Task Force study and report 

The federalization phenomenon is inconsistent with the traditional notion that prevention 
of crime and law enforcement in this country are basically state functions. The Task Force was 
impressed with nearly unanimous expressions of concern from thoughtful commentators, 
including participants wthih the criminal justice system and scholars, about the impact of 
fedenilization. The task force was also impressed that new federal crimes dnplicatmg state 
crimes became part of our law wthout requests for their enactment from state and federal law 
enforcement officials. 

As the size of the national government has grown, it is reasonable to expect that there 
would be some expansion of federal crimes if, for no other reason, than to protect federal 
programs. That is quite a different matter, however, from the indiscriminate federalization of 
local crime for no reason othtt than that certain spectacular incidents have brought it to public 
attention, or that the enactment of new federal laws appear to be politically popular. 

The Task Force looked systematically at whether new federal criminal laws, which were 
popular when enacte4 are actually beh^ enforced. It determined, based on available data, that 
in many instances they are not t^Ie there are more people in federal prisons than ever before 
and they axe serving longer sentences, diat condition is not the result of increased federal 
prosecution of crimes formerly prosecuted by states. It is principally a function of increased 
resources devoted to federal law enforcement particularly for drug offenses, and the impact of 
the sentencing guidelines. 

"rte American Bar Association Task Force Report supports the position of Chief Justice 
William Rehnquist, who deplored the expanded federalization of crime in his annual report on 
the federal judiciary, issued last December. The Chief Justice cited the tendency of Congress “to 
appear responsive to every highly publicized societal ill or sensational crime." 

Furthermore, as the Task Force found, “increased federalization is rarely, if ever, likely to 
have any appreciable affect on the categories of violent crime that most concern Americans, 
because in practice federal law enforcement can only reach a small percent of such activity.” 
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Court statistics show that federal prosecutions comimse less than 5% of all the prosecutions in 
the Nation. The other 95% are state and local prosecutions. 

The Task Force concluded that numerous damaging consequences flow from the 
inappropriate federalization of crime. Among them are flie following: 

• An unwise allocation of scarce resources needed to meet the genuine issues of crime; 

• An unhealthy concentration of policing power at the national level; 

• An adverse impact on the federal judicial system; 

• Inappropriately disparate results for similarly situated defendants, depending on 
whether essentially similar conduct is selected for federal or state prosecution; 

• A diversion of Congressional attention from criminal activity that only federal 
investigation and prosecution can address; and 

• The potential for duplicative prosecutions at the state and federal levels for the same 
course of conduct, in violation of the spirit of Are Constitution’s double — jeopardy 
protection. 

Perhaps the most compelling reason to oppose nationalizing crime is that it contradicts 
constitutional principles. The drafters of the Constitution clearly intended the states to bear 
responsibility for public safety. The Constitution gave Congress jurisdiction over only three 
crimes: treason, counterfeiting, and piracy on the high seas and offenses against the law of 
nations. 

As he wrote in The Federalist No. 45, James Madison envisioned little or no role for the 
federal government in law enforcement: 

"The powers delegated by the proposed Constitution to the federal 
govenunent are few and defined. Those which are to remain in the State 
governments are numerous and indefinite. The former will be exercised 
principally on external objects, as war, peace, negotiation, and foreign 
commerce. . . . The powers reserved to the several states will extend to ail 
the objects which, in the ordinary course of affairs, concern the lives, 
liberties, and property of the people, and the internal order, improvement, 
and prosperity of the state," 

Even Alexander Hamilton, the greatest proponent in his day of a strong national 
government, saw law enforcement as a state and local concern. If Hamilton were alive today, he 
would be appalled at the use of the police power by federal agencies. To reassure the states that 
the federal government would not usurp stale sovereignty, Hamilton wrote in The Federalist No. 
17 that law enforcement would ’oe the responsibility of foe states; 
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"There is one transcendent advantage belonging to the province of the 
state governments, which alone suffices to place the matter in a clear and 
satisfactory light. I mean the ordinary administration of crunmal and civil 
justice." 

Unfortunately, the damage caused by the federalization of crime is not merely abstract or 
academic. The more crime that is federalized, the greater the potential for an oppressive and 
burdensome federal police state. As early as the 1930s, FBI Director J. Edgar Hoover warned of 
the dangers of a "national police force.” In feet. Hoover was so fearful of an expansive federal 
role in law enforcement that he resisted efforts by his allies in Congress to make the FBI 
independent of the Justice Department and to expand the bureau's jurisdiction over additional 
crimes. As an alternative to a federal police force. Hoover instead created the National Academy 
as an adjunct to the FBI's own training facilities, where local law-enforcement officers could be 
trained and then return to lead their own forces. This greatly enhanced the quality of law 
enforcement nationwide without creating the federal police force that Hoover so feared. 

As the National Sheriff’s Association recently stated, with every additional federal crime, 
“we’re getting closer to a federal police state. That’s what we fought against 200 years ago — 
this massive federal government involved in the lives of people on the local level.” The National 
District Attorneys Association has expressed a similar view, saying the trend “not only places an 
intolerable burden on the federal criminal justice system, but is changing the very nature of that 
system by intruding on cases that by every standard should be handled by local prosecutors.” 

For years following the adoption of the United States Constitution in 1789, the states 
defined and prosecuted nearly all criminal conduct. The federal government confined its 
prosecutions to less than a score of offenses. As Sara Sun Beale, Professor of Law at Duke 
University School of Law and an expert on this subject, recently stated, originally federal 
criminal offenses generally “dealt with injury to or interference with the federal government 
itself or its programs. The federal offenses of the time included treason, bribery of federal 
officials, pejjuiy in federal court, theft of government property, and revenue fraud. Except in 
those areas where federal jurisdiction was exclusive (the District of Columbia and the federal 
territories) federal law did not reach crimes against individuals. Crimes against individuals - 
such as murder, rape, arson, robbery, and fraud — were the exclusive concern of the states. State 
law defined these offenses, which were prosecuted by state or local officials in the state courts.” 

Crime was seen as a imiquely local concern and the power to prosecute tested almost 
exclusively in the states, whose law enforcement activities covered nearly all the activity 
believed worthy of criminal sanction. Crime did not become a national issue in presidential 
campaigns until 1928, but today it is the resonating staple of federal as well as state electoral 
politics. The ABA Task Force Report provides extensive statistical data concerning the current 
high level of federal legislative activity involving crimes that have traditionally been handled at 
the state level. This is collected in the report, which I will provide to the committee and suggest 
that it be made a part of the record of this hearing. 

I believe it is important to present to the Committee the Task Force’s findings concerning 
the reasons for continuing legislative federalization of crime. As the extensive bibliography in 
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the report shows, writer after write: has noticed fheiabsence of any underlying principle 
governing Congressional choice to criminalize conduct under federal law that is already 
criminalized by state law. 

The study found that new crimes arc often enacted in patchwork response to newsworthy 
events, rather than as part of a cohesive code developed in response to an identifiable federal 
need. Observere have recognized that a crime being considered for federalization is often 
“regarded as appropriately federal because it is serious and not because of any structural 
incapacity to deal with the problem on the part of state and local government” This particular 
finding was expressed by Professors FranklmE. Zimring and Gordon Hawkins in their article. 
Toward a Principled Basis for Federal Criminal Legislation, published in volume 543 of the 
Annals of the American Acadany of Political and Social Sciences, in 1996. 

There is wide-spread recognition that a major reason for the federalization trend - even 
when federal prosecution of these crimes may not be necessary or effective - is that federal 
crime legislation is politically popular. For example, police executives noted in communications 
to the task force that despite recognized problems with federalization, “the trend has not 
declined, in part because federalization is politically popular. Because relatively little hard 
research on effective crime control has been conducted or disseminated to lay people, they are 
easily convinced that making an offense a federal crime means we are taking a tougher stance 
against such actions. Most citizens believe that by federalizing crime, we will somehow rid our 
conjmtmities of violence. Herein lies the greatest danger in federalization: creating the illusion 
of greater crime control triirle undermining an already over-burdened criminal justice system.” 
This was the position on federalism taken by the Police Executive Research Forum, an 
orgarrization of most major city Chiefe of Police, which was transmitted to the Task Force. 

The Task Force recognized, and I present to you today, the conclusion that excessive 
federalization of criminal law is a difficult problem that is not likely to be countered effectively 
by a neatly packaged blue print for action. Because of the political ramifications as well as the 
pattern of legislative activity that has grown up over the part several years, it is unlikely that this 
pattern of activity will be easily changed On the contrary, what the Task Force believes is 
required has more to do about how the Congress and the public think about these issues - more 
to do with a careful approach, rather than any specific proposal for mecharrical action or line 
drawing. If the legitimate concern to deal effectively with criminals is met only by a generalized 
response of passing more federal criminal laws and funding more federal laW raaforcement 
resources, then the serious risks we have identified will only increase. That idvriiy the Task 
Force’s most fiindamentai plea is for all who are concerned with effective law en&rcement - 
legislators and members of the public alike - to think carefully about the risks of excessive 
federalization of the criminal law and to have these risks clearly in mind when considering any 
proposal to enact new federal criminal laws or to add more resources in personnel to federal law 
enforcement agencies. 

Because inappropriate federalization produces insubstantial gains at the expense of 
important values, it is important to legislate, investigate and prosecute federal criminal law only 
in circumstances where limited legislative time and law enforcement efforts can most 
realistically deal with the serious problem of crime and do so without intruding on long-standing 
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values. Congress should not bring into play the federal government’s investigative power, 
prosecutorial discretion, judicial authority, and sentencing sanctions unless there is strong reason 
for making wrongful conduct a federal crime - unless there is a distinct federal interest of some 
sort involved. 

The opportunity to limit the excessive federali 2 ation of local crime provides both a 
challenge and an opportunity to the Congress. It is conceivable that at some point the Supreme 
Court might adopt a more narrow construction of the Commerce Clause that would inhibit 
Congress’s authority to federalize local crimes. Indeed this has already been hinted at in some 
recent opinions. For now the extent to which new legislation will federalize local crimes and the 
extent to which added federal funds will permit increased federal prosecution of such local 
crimes as are already covered by federal statutes rests primarily with Congress. It is for this 
reason that the Task Force suggests that Congress should consider several steps to limit the 
federalization of local crime: 

(1) Recognizing How Best to Fight Crime Within the Federal System. The first step is a 
frank recognition that the imderstandable pressure to respond to constituent concerns about 
public safety can be met by taking constractive steps that aid law enforcement without incuiring 
the risks inherent in excessive federalization of criminal law. While recognizing the pressure 
placed upon members of Congress, there must also be recognition that a refusal to endorse a new 
federal crime is not a sign that a legislator is “soft on crime.” On the contrary, it means that the 
legislator wants to strengthen law enforcement wi thin the traditional federal structure of this 
nation by leaving local crime to local authorities. The press, the public, and Congress itself must 
recognize these important truths. 

(2) Focused Consideration of the True Federal Interests in Crime Control and the Risks 
of Federalization of Local Crane. Congress can avoid inappropriate federalization by 
recognizing its limited constitutional authority to criminalize conduct and by exercising restraint 
in passing new criminal laws dealing with essentially local conduct. Congress should insist on 
focused debate about what criminal conduct should and should not be federalized. This is 
especially true given the scarcity of funds to meet all needs. In the usually piecemeal debates 
over what to do about crime, it is critical in allocating federal resources that congressional 
attention focus on areas that most appropriately fit long-understood federal values and those 
most likely to produce practical, demonstrable benefits in dealing with crime. 

If the increasing federalization were to have a demonstrable practical impact on crime, it 
would be expected that there would be a significant number of prosecutions, prosecutions that 
might act as a deterrent or have an incapacitating effect on criminals. This does not seem to be 
the case. The new waves of federal statutes often stand only as symbolic book prohibitions with 
few actual prosecutions. This means that whatever the reasons for any recent crime reduction, the 
reduction can not realistically be attributed to the creation of more localized federal crimes. 

There is no persuasive evidence that federalization of local crime makes the streets safer for 
American citizens. 

Where a clear federal interest is demonstratedj especially to meet a public safety need not 
being adequately dealt with by the states, the federal interest should be vindicated — if needed, 
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by new laws and new resonices. Otherwise, the federal response should be limited to aiding 
state and local law enforcement, not duplicating their efforts. 

(3) Institutional Mechanisms to Foster Restraint on Further Federalization. Congress 
should consider mechanisms to assist its analysis of proposed crime legislation and proposed 
federal law esrforcsment funding to provide the systematic, coherent analysis that is needed. One 
possible mechaniaai, for example, might require fiiaf the costs to the federal/state system of any 
new federal crime law be the subject of conarete, Congressionally supervised analysis before 
passage — perhaps by an impact statement of the sort provided by Congressional Budget Office 
assessment or by Concessional Researdh Service analysis. Sudt an analysis would provide 
Congress with objective data vpm which to base legislative decisions. It could discern 
fedeial/stats comparative costs, as well as the real need and the extent of benefits, and 4e risk of 
adverse impacts of the legislation. The use of such analysis in the highly charged debate about 
crime could be particularly useful in light of the reasons that account for most of the legislation 
at issue in this Report 

Beyond an impartial, technical staff analysis, Congress mi^t consider institutionalizing 
an impartial public policy analysis by its own members, perhaps through the mechanism of a 
joint Congressional committee on federalism. Such a committee could assess proposed crime 
legislation and other proposals with significant impact on federal/state jurisdictional 
rdatiorrships. In any event, the federalization aspect of proposed crimes calls for close, on-going 
scrutiny in those standing Coi^ressional committees with criminal law jurisdiction, as well as 
those with oversight responsibilities. 

A federalization assessment, by Congressional staff and by a select joint committee, 
could usefully be made both as to proposed new federal crime bills and proposed new funding 
for fisderai law enforcement personnel. 

(4) Sunset Provisions. When, after careful analysis, new federal criminal laws are 
thought warranted, the new legislation shoiild include a fairly short “sunset provision,” perhaps 
no more than five years. Congress has found the sunset safeguard acceptable in other contexts 
and it would seem particularly valuable in this arena. Use of this safeguard will afford future 
Congresses an opportunity to assess claims made prior to enactment about what a particular 
statute might accomplish in dealing with crime. The use of a sunset provision mi^t also be of 
value where the claimed need for federal legislation has to do with a perceived state deficiency in 
dealing with certain crimes; in due time, that deficit may be cured at the state level. 

(5) Responding to Public Stfely Concerns with Federal Support for State and Local 
Crime Control Efforts. Congress can significantly re^ond to public safety concerns without 
enacting new federal statutes or adding new funds for federal law enforcement Virtually all of 
the criminal behavior that most concerns citizens is already a state crime. Coi^essional 
allocations of funds to state systems in support of stale criminal justice efforts have, in modem 
times, been one of the alternative techniques used by the federal government in assisting with 
crime problems without duplicating efforts. That sqjproach to combating crime is believed by 
many to be an appropriate technique which avoids many of the undermining effects of legislating 
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a federal crime in areas properly left to the states. Federal funding for crime control can take the 
form of block grants, of specifically targeted program funds, or a combination of the two. 

The expanding coverage of federal criminal law, much of which has been enacted 
without any demonstrated or distinctive federal justification is moving the Nation rapidly toward 
two broadly overlapping, parallel, and essentially redundant sets of criminal prohibitions each 
filled with differing consequences for the same conduct. Such a system has little to commend it 
and much to condemn it. 

As the Task Force Report concluded: 

The principles of fedeialism and practical realities provide no justification for the 
duplication inherent in two criminal justice systems if they perform basically the same function 
in the same kinds of cases. There are no persuasive reasons why both federal and state police 
agencies should be authorized to investigate the same kind of offenses, federal and state 
prosecutors should be directed to prosecute the same kinds of offenses, and federal and state 
judges should be empowered to try essentially the same kind of criminal conduct. When the 
consequences of these parallel legal systems can be so diffi^rent, increases in the scope of federal 
criminal law and the areas of concurrent jurisdiction over local crime make it increasingly 
difficult, if not impossible, to treat equally all persons who engaged in the same conduct and 
these incaeases multiply die difficulty of adequately regulating the discretion of federal 
prosecutors. Moreover, it makes litde sense to invest scarce resources indiscriminately in a 
separate system of slender federal prosecutions rather than investing those resources in already 
existii^ state systems which bear the m^or burden in investigating and prosecuting crime. 

In the important debate about how to curb crime, it is crucial that the American justice 
system not be banned in the process. The nation has long justifiably relied on a careful 
distribution of powers to the national government and to state governments. In the end, the 
ultimate safeguard for maintaining this valued constitutional system must be the principled 
recognition by Congress of the long-range damage to real crime control and to the nation’s 
structure caused by inappropriate federalization. 

In the course of these remarks, I have included liberal references to portions of the Task 
Force Report. Again, let me mention that I alone am responsible for the totality of the views I 
have expressed today and that the Task Force Report is not official policy of the American Bar 
Association since such policy can only be expressed after approval by the Association’s House 
of Delegates. 

However, let me also state that I believe that these comments and conclusions, as well as 
the recommendations, would be helpful to the Congress in its consideration of the federal 
responsibility for crime as well as those areas where the federal government should not be 
directly involved. 

Thank you for the opportunity of presenting these views before the Committee. I would 
be happy to respond to questions and to provide whatever further information might be of 
assistance to you in your endeavors. 
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STATEMENT FOR SENATE GOVERNMENTAL AFFAIRS COMMITTEE 


By Judge Gilbert S. Merritt 


May 6, 1999 


THE TKENB TO FEDERALIZE CRIMES THAT TRADITIONALLY HAVE 
BEEN HANDLED IN STATE COURTS NOTONLYISTAXINGTHEHJBICIARY'S 
RESOURCES AND AFFECTING ITS BUDGET NEEDS, BUT IT ALSO 
THREATENS TO CHANGE ENTIRELY THE NATURE OF OUR FEDERAL 
SYSTEM. 


CHIEF JUSTICE REHNQUIST 


WHEN I JOINED THE COURT OF APPEALS 22 YEARS AGO WE HAD NINE 

SITTING JUDGES. TODAY WE HAVE FOURTEEN SITTING JUDGES - FIVE MORE. 

THIN WE HAD 2S0 CRIMINAL APPEALS. NOW WE HAVE ABOUT 1,000 A YEAR. 

WHEN I W.4S UNITED STATES ATTORNEY IN MIDDLE TENNESSEE 35 YEARS AGO, 

I HAD FOUR ASSISTANTS AND THREE SECRETARIES. NOW THERE ARE 20 

ASSISTANTS AND A L.ARGE STAFF. MY CRIMINAL DOCKET 35 YE.ARS AGO WAS 

MADE UP OF BANK ROBBERY AND BURGLARY, CAR THEFT (SO-CALLED "DYER 
ACT" CASES), TAX, THEFT FROM THE MAIL, TREASURY CHECK FORGERIES AND 


A HOST OP MOONSHINE LIQUOR CASES. NO DRUG CASES. NOW THE 
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APPELLATE DOCKET OF OUR COURT AND THE CASE LOAD OF THE UNITED 

STATES ATTORNEY'S OFFICE CONSISTS MAINLY OF DRUG AND ILLEGAL 

POSSESSION OF FIREARMS CASES AND OTHER CRIMES THAT DUPLICATE STATE 

CRIMES. 

MY EXPERIENCE TELLS ME THAT USING THE FEDERAL COURTS TO 

HANDLE SUCH CASES, WHICH DUPLICATE EFFORTS OF STATE AND LOCAL LAW 

ENFORCEMENT, IS BASICALLY A WASTE OF TIME - JUST AS THE PROSECUTION 

OF LIQUOR CASES 40 YEARS AGO WAS A WASTE OF TIME. FEDERAL 

PROSECUTION OF DRUG AND FIREARMS CRIME IS HAVING A MINIMAL EFFECT 

ON THE DISTRIBUTION OF DRUGS AND ILLEGAL FIREARMS. 

THE REASON DUPLICATE OR CONCURRENT ENFORCEMENT OF CRIME 

HAS A MINIMAL EFFECT IS THAT THE COUNTRY IS TOO LARGE AND DIVERSE 

AND THE NUMBER OF SUCH LOCAL CRIMES TOO GREAT FOR A FEW FEDERAL 

JUDGES AND PROSECUTORS TO DETER OR AFFECT. OUR LAW ENFORCEMENT 


EFFORTS WOULD BE MUCH MORE EFFECTIVE IF CONGRESS REPEALED MOST 
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DUPLICATE FEDERAL CRIMES AND TRIED TO HELP LOCAL AND STATE STREET 
POLICE, DETECTIVES, PROSECUTORS AND JUDGES DO A MORE EFFECTI\'E JOB. 
THE DIVERSION OF RESOURCES, FOCUS AND ATTENTION AWAY FROM LOCAL 

EFFORTS AND TOWARD FEDERAL PROSECUTION OF DUPLICATE CRIMES IS ONE 

OF THE REASONS WE ARE INEFFECTIVE IN DETERRING CRIME. STATE AND 

LOCAL POLICE, PROSECUTORS AND JUDGES, COMPARED TO THEIR FEDERAL 
COUNTERPARTS, -ARE UNDERPAID AND HAVE TOO MANY CASES PER LAW 

ENFORCEMENT OFFICIAL TO DEAL WITH. 

THE FEDERAL GOVERNMENT SHOULD GET OUT OF THE BUSINESS OF 

ENACTING AND TRYING TO ENFORCE DUPLICATE FEDERAL CRIMES. IT SHOULD 

MAKE A POLICY JUDGMENT THAT IT WILL ASSIST LOCAL LAW ENFORCEMENT 

TO DO A BETTER JOB. IF ALL THE FEDERAL AGENTS AND PROSECUTORS AND 

FEDERAL DEFENDERS NOW ENFORCING DUPLICATE FEDERAL DRUG AND 
FIREARMS LAWS WERE ASSIGNED TO STATE AND LOCAL AGENCIES, AND IF 

FEDERAL MONEY WAS MADE AVAILABLE TO UPGRADE STATE ENFORCEMENT, 
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THE EFFORT WOULD PAY DIVIDENDS. CONCENTRATE FEDERAL CRIMINAL LAW 

ENFORCEMENT IN ONLY THE FOLLOWING CORE AREAS: 

1. OFFENSES AGAINST THE UNITED STATES ITSELF. 

2. MULTI-STATE OR INTERNATIONAL CRLMINAL ACTIVITY THAT IS 

IMPOSSIBLE FOR A SINGLE STATE OR ITS COURTS TO HANDLE. 

3. CRIMES THAT INVOLVE A MATTER OF OVERRIDING FEDERAL 

INTEREST, SUCH AS VIOLATION OF CIVIL RIGHTS BY STATE ACTORS. 

4. WIDESPREAD CORRUPTION AT THE STATE AND LOCAL LEVELS. 

5. CRIMES OF SUCH MAGNITUDE OR COMPLEXITY THAT FEDERAL 

RESOURCES ARE REQUIRED. 

IF’ ELECTED OFFICIALS NEED TO REACT POLITICALLY AND 

SYMBOLICALLY TO LOCAL CRIME BY PASSING NEW LAWS, THEY CAN ACT 

SYMBOLICALLY BY PASSING LAWS THAT ASSIST LOCAL LAW ENFORCEMENT 

OFFICIALS. VIOLENCE IN THE SCHOOLS, OR VIOLENCE AGAINST WOMEN, OR 
CARJACKING, OR JUVENILE VIOLENCE ARE PROBLEMS THAT MUST BE SOLVED 
AT THE LOCAL LEVEL. OUR UNDERFUNDED STATE INVESTIGATIVE, 

ADJUDICATIVE AND CORRECTIONS SYSTEMS MUST BE IMPROVED. PASSING 

MORE LAWS FEDERALIZING CRIME IS NOT A VALID RESPONSE. AH) TO LOCAL 


ENFORCERS IS A VALID RESPONSE. 
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Mr. Chaiman and Members of the Committee: 

Good morning. My name is John Dorso. I am the Majority Leader of the North Dakota 
House of Representatives, i also serve as chainnan of the Law and Justice Committee of the 
National Conference of State Legislatures (NCSL). Today, I am presenting testimony on behalf 
of NCSL, which represents all of America's state legislators. 


I want to thati you for holding these hearings, yesterday and today, on issues of 
federalism and preemption. There is no more important issue and there is no more difficult issue 
than the one of sorting out the appropriate roles of the states on one hand and of the national 
govemmeht on the other. This is particularly true when it comes to sorting out the appropriate 
role of the states and the national government when it comes to the criminal law, the topic of 
today’s hearing and the focus of my testimony. 

But first, let me give you a little background on what I believe and what NCSL believes, 
in general, about constitutiona! federalism. It wilt provide a context for imderstanding why we 
deplore the current trend in the federalization of the criming law, 

* Our touchstone - my touchstone - for analyzing issues of state-federal relations is the 


Tenth Amendment to the United States Constitution, which, as you know, provide: 
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The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people. 


Justice Sandra Day O'Connor, who as you may know served as majority leader of the 
Arizona Senate, did a good job in her opinion in New York v. United States of explaining with 
clarify and concision what the Constitution contemplates in terms of state-federal relations: 

States are not mere political subdivisions of the United States. State governments 
are neither regional offices nor administrative agencies of the Federal 
Government. The positions occupied by state officials appear nowhere on the 
Federal Government's most detailed organization chart. The Constitution instead 
'leaves to the States a residuary and inviolable sovereignty' reserved explicitly to 
the States by the Tenth Amendment 

James Madison made a related point in The Federalist No. 14: 

It is to be remembered that the general government is not to be charged with the 
whole power of making and administering laws. Its jtaisdiction is limited to 
certain enumerated objects... 
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With respect to the criminal law, the Framers cannot have conceived that the federal 
criminal jurisdiction would be as broad as it is today. In 1789, federal criminal offenses were 
very few in number and dealt mostly with injuries to the federal government itself, for example 
treason, peijury in federal court, bribery of federal officials, and so forth. 

Today, by contrast, as documented by an excellent report of the American Bar 
Association's Task Force on Federalization of Criminal Law, the sweep of the federal criminal 
lavf is very broad, so broad in fact that an exact count of the number of federal criminal laws 
cannot be made with absolute precision. In 1989, a Report to the Attorney Genera! on Federal 
Criminal Code Reform estimated that there were about 3.000 federal crimes. And over the past 
10 years since that report was issued, the federalization of the criminal law has accelerated. The 
ABA Task Force documents the "explosive growth of federal criminal law." Their research 
shows that: "More than 40 percent of the federal criminal provisions enacted since the civil war 
have been enacted since 1970." The ABA report also estimates that "1,000 bills dealing with 
criminal statutes were introduced in the most recent Congress." 

Surely, this is not what the Framers intended. It was understood in 1789 that the general 
"police power” lies with the states. As the ABA Task Force report reminds us: "Historically, 
centralization of criminal law enforcement power in the federal government has been perceived 
as creating potentially dangerous consequences” 

Now, I am not going to suggest that the Supreme Court is going to strike down large 
numbers of federal criminal statutes as violations of the Tenth Amendment. The states are doing 
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much better in the Court these days. In United States v. Lonez for example, the Court struck 
down the "Gun Free School Zones" Act and reminded the Congress that there is a limit, 
somewhere, to its Commerce Clause authority and that the Constitution does not grant Congress 
"a plenary police power that would authorize enactment of every type of legislation." 
Nonetheless, few of us anticipate, though some of us might hope, that even the Rehnquist Court 
will reverse the constitutional revolution effected by the Court in the late New Deal era, allowing 
the federal government to legislate broadly on domestic social and economic issues. So, the 
question is primarily a prudential one for Congress itself. Given our constitutional tradition of 
federalism and given the history in this country of distrust of concentrating power in the center, 
especially that power related to criminal prosecutions, what limits will Congress place on itself 
and on the federal agencies promulgating regulations to slow and perhaps even reverse the 
federalization of criminal law? 


The answer to that question for some of you might be that you are not persuaded by such 
an “old-fashioned,” states’ rights argument. . If the public demands action in response to the 
outrages of criminals, you might say. Congress must act. If that is your response, I have several 
practical arguments for why Congress should be much more disciplined when it passes new 
criminal statutes. 

At the very least. Congress should ensure when it creates a new federal crime that it 
really improves public safety. Let me cite an example. 
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On September 8, 1 992, in a typically safe Maryland suburb of Washington, D.C., a young 
mother was dragged to her death in a gruesome “carjacking.” It was all over the papers and was 
the subject of many television news reports. It was shocking. It was awful Quite 
understandably, Congress wanted to do something. By October 5 of that year, Congress passed 
legislation making car-jacking a federal offense pumshable by up to life in prison. 

But was such congiessiona! action necessary? While Congress was busy creating a new 
federal crime, Maryland ofScisls charged and prosecuted two young men who had been arrested 
within hours of the carjacking. One defendant, a minor who was convicted as an adult, was 
sentenced to life in prison. 

With all due respect, it appears that decisions, like this one to create new federal crimes, 
are driven first by the emotions of members of Congress who understandably want to express 
their outrage and second by the favorable press and political advantage that can result from 
“passing a law,” even where as in the caijacking example there is no void in state criminal codes 
and no failure of state law enforcement. 

Is the public well served when the perception is created that congressional action is 
needed and that it will really improve public safety, when often times this is simply not the case? 
I think not. It only breeds public distrust about the motives of those of use elected to legislative 
ofGce. It breeds the barroom jokes about the shortest distance between two points being that 
between a politician and a television camera. 1 do not suggest feat die motives of all or most 
sponsors of such ineffective federal criminal laws are cynical. But, I am not nafve enough to 
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believe that all the motives of all the sponsors are free of political calculation. And again with 
all due respect, 1 find that disturbing. Perhaps I overstate it, but I have a sense that both the 
victims of these horrible street crimes and the public in some sense are being used. 

Maybe you regard my reaction as too emotional and maybe you think that it shows a lack 
of understanding about “realpolik.” Perhaps you feel that you have been or might be unfairly 
smeared in a campaign as “soft on crime,” that you have been boxed-in by sensational media 
coverage of violent crime, and that “you have to do what you have to do” to survive the next 
campaign and continue your good work in other areas. What is harm, you might say, is done by 
such legislation. Sure, many of these federal street crime statutes are rarely enforced. And yes, 
95 percent of criminal prosecutions will continue to be handled by states and localities. So, why 
not take some symbolic action? 

In reply, let me again refer to the recent ABA Task Force Report. It lays out, in a very 
persuasive fashion, the arguments for why the rapid and slapdash expansion of the federal 
criminal law results in considerable harm. 

First, as I noted earlier, federalization over time of such a broad expanse of the criminal 
law, especially that related to so-called street crimes, “creates an unhealthy concentration of 
policing power at the national level.” It “disrupts the important constitutional balance between 
state and federal systems.” 
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Second as Chief Justice Rehnquist has noted federalization of so many crimes can have 
an adverse impact on the federal judicial system, which often has neither the resources nor in 
some instances the expertise to handle these cases fairly and efficiently. It makes it more 
difficult for federal judges to handle their other, very considerable responsibilities. 


Third, federalization raises concerns about fairness and the impartial application of 
justice. Similarly situated defendants may receive grossly disparate sentences depending on 
whether they are convicted in state or federal court. It allows a great deal of unreviewable 
prosecutorial discretion. Federal prosecutors may be tempted to engage in so-called cherry 
picking; choosing to prosecute only high profile cases or cases involving public figures. Less 
glamorous cases can be left to state and local prosecutors. 


Fourth and most important, federalization can result in what the ABA report calls the 
“unwise allocation of scarce resources needed to meet the genuine issues of crime”. Both 
Congress and the Justice Department can lose sight of priorities and can fail to focus their 
resources and attention on the crime problems where they can do the most good. 

In short, as the ABA Task Force report concludes: “The principles of federalism and 
practical realities provide no justification for the duplication inherent in two criminal justice 
systems if they perform basically the same function in the same kinds of cases.” 
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What is required is some sorting out of responsibility between the federal government 
and the states. The federal government has important responsibilities within its own sphere. It 
should concentrate its limited resources and focus on priority targets. In the war against drugs, 
for example, no state government can negotiate with foreign countries that are the source of 
narcotics. Similarly, states have neither the resources nor the constitutional authority to interdict 
the flow of drugs or to engage in quasi-military operations against international cartels. Federal 
law enforcement agencies traditionally have foctised on and have developed considerable 
expertise in combating complex interstate organized, drug and white-collar crime. They should 
continue their good work. Similarly, the constitutional role of the federal government as a 
protector of minorities justifies federal jurisdiction in civil rights cases. And, there may be other 
specialized categories of criminal offenses where the federal government can make a real 
difference in improving public safety. 

That is the bottom line: improving public safety. Our constituents want us, federal and 
state elected officials, to get tough with criminals. They will not be fooled by symbolic and 
ineffective gestures. They want results, not good intentions and surely not political ploys. Let’s 
sort out responsibilities for fighting crime. Let’s do it in a way that is practical. And, let’s do it 
in a way that is consistent with our constitutional traditions of decentralized government. 

Thank you for this opportunity to testify. 
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Statement of Gerald B. Lefcourt 
Immediate Past President and Chair, Legislative Committee 
NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS 


Mr. Chairman and Members of the Committee: 

The National Association of Criminal Defense Lawyers (NACDL) and I appreciate this 
opportunity to offer our views on the costs and dangers of over-federalizing criminal law. 

I have recently collaborated on an article regarding this subject, with the Immediate Past 
President of the National District Attorneys Association (NDAA), William Murphy, and the 
Immediate Past Chair of the American Bar Association’s C riminal Justice Section (ABA-CJS), 
Ronald Goldstock (a former federal prosecutor). In it, we make a recommendation that I hope 
you will carefully consider; that federalism and cost/benefit analyses accompany all federal 
criminal justice policy proposals. This article is rutming simultaneously in the May/Spring 
magazines of the NACDL, the NDAA, and the ABA-CJS. 

The article is careful to note that the opinions expressed in it are those of the authors and 
do not necessarily reflect the ofBcial positions of our respective organizations. In my case, 
however, die views of the article do also reflect the ofBcial position of the National Association 
of Criminal Defense Lawyers. I submit this article to you today as my written testimony on 
behalf of tire NACDL. 
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“//7 our every deliberation, we must 
consider thfi impact of our decisions 
on the next seven generations. ” 

' . Fioiullu I .t\' «>1 iIk (. ()nr«,tUr.K\ 


In Our Every Deliberation . . . 

Tim® f@r Federal Crime 
Peliqf Impact Statements 

By Konald Goldstock, Gerald Lefcourt and William Murphy 


D id die Iroquois lawmakers 
have it n^t? We have pre* 
vioiuly wriUeu about the 
common ground we have 
found on core issues of 
criminal jusUce policy. Justict 27wf 
Makes Sense appeared simultaneously 
last year in the magazines of our diree 
resp^ve orgasizmlotts. In that article, 
^ cur cont^m the recent 
legislative penchant for over->federa!izing 
cruninal law. This «ticie is a refinement 
of our earlier thoughts on the subject — a 
subject has prc^amd consequences 
for the entiro mminal jii^ce s^tsm. and 
for society at large. 

In the last several years, many 
obswvem agree ftat too ofen Congiess 
has ccune to tespond ro hesuSines alKmt 
crime with a “qutck-fix*‘ of federal legis* 
iation. As United States Supreme Court 


Chief Justice \^!Ham H. Rehsqulst 
mceiitly said: 

Ihe number of cases brought to the 
federal courts is oi» of die most 
serious probl<»n8 ^cing them 
today. Criminal case filings in fed- 
eral courts rose 15 percent in 199S 
— nearly tricing the 5.2 percent 
increase in 1997. Over the last 
decade, Congre^ has contributed 
significantly to die rising caseload 
by continuing to federalize crimes 
already covered by ^te laws. 

* * * 

The trend to federalize crimes that 
Ccadidionalty have been handled in 
state cotms not only is taxing the 
judiciary’s resources and affecting 
its budget needs, but it also threat- 


ens to change entirely the natere of 
our federal system. The prossuro in 
Congress to appear responsive to 
every highly publicized societal ill 
or sensational crime needs to be 
balanced with an inquiry Into 
whether states are doing an ade- 
quate job in these particular areas, 
and, ultimately, whetfrer we want 
most of our legal ralationsbips 
decided at the national rather than 
local level.* 

This February, a i6-iitemb^ blue rib- 
bon ABA Task Fc«Ke on fed«aliza- 
tion of criminal law, chaired by Reagan 
Administration Attorney General Edwin 
MeeH! 10, issued its R^ort, after two 
years of study (“Meese Rept^T), The 56- 
page report is backed by hundreds of 
pages of impressive statistical findings, 
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and nurrors the annual report remarks of 
the Chief Justice: highly publicized crim> 
inal incidents are frequently accompa- 
nied by proposals for congressional 
responses for no reason other than the 
conduct is serious, even if the activity is 
already handled by stale law.* The 
Meese Report concludes that “the 
Congressional i^etite for new crimes 
regaidless of their merit is not only mis- 
guided and ineffectual, but has serious 
adverse consequences, scane of which 
have already occurred and some of which 
can be confidently predicted.'*® 

Sampling of the latest available statis- 
tics blessed by tl^ Meese Report 
demonstrates: 

[S}everal recently enacted federal 
statutes, championed by many 
because they would have an impact 
on crime, have hardly been at 
all. 

$ « * 

Hiis rare use of many federaliza- 
tion statutes calls into question the 
belief dmt federalization can have a 
meaningful impact on street safe^ 
and load crime. But the presence 
of these federalized crimes on the 
) books does present a possible 
opportunity for both selective pros- 
ecutions . . . and for shifting prose- 
cutorial priorities. . . . ^ 

Moreover, “[t]hrustiog additional 
crimes into federal court places demands 
on an already strained federal court sys- 
tem and threarens the quality of essential 
federal justice."* Yet another adverse 
consequence of the trend toward over- 
federalization, discussed in the Meese 
Report, is the counter-productive, “need- 
less disruption of effective state and local 
enforcement efforts.’’^ Indeed, “some 
attempts to expand federal criminal law 
into traditional smte functions would 
have little effect in elimin^ng crime, but 
could undermine state and local anti- 
crime effotte.’” 

In short, there is now a general consen- 
sus tiiat all too frequently, the quick con- 
gressional response to Mghly publicized 
societal ills or sensational crimes is a cost- 
ly fed^ proposal that simply worsens 
matters, duplicating or compromising 
more effective slate and local programs. 
Such proposals may have no ^jpreciable 
impact upon the probl^, while squander- 
ing substantial sums of scarce tax doll»s.' 
Often, too, they are at odds with our 
nation’s fundamental concern for the civil 


rights and liberties of fts dtizens.’ 

so much congressional activism 
in this area, we think the h’oquois model 
is the right one to follow. We propose 
that Congress dedicate itself to real, spe- 
cific rules of federalism and cost/benefit 
principles. This way. crime policy-mak- 
ing would become a disciplined, statisti- 
cally justified extmrise, rather than a reck- 
less quest for ineffident sound-bite poli- 
cies. We suggest a set of impact study 
guidelines, governing all new federd 
crime legislation, including all new pro- 
posed ‘Tederal” crimes as well as all pro- 
posed federal crimine! law expansions, 
reforms, enhanced sentesices, and federal 
grant end other fading schemes. 

Our propose! is not radical. It is, in 
fact, one of the Me^ Rq>ort*s recom- 
mendations for limiting the inappropriate 
federalizatlonoflocaluimes.*** Itissmi' 
liar to l!» sentencing guidelines Congress 
has imposed on federal courts in sn e^ort 
to enstire frimess and tmifmxnity in fed- 
eral sentencing. It is rimilar to tlto feder- 
alism guidelines impored upon executive 
agencies by executive order from the 
Reagan Adfflhtistratton — guidelines 
which Congress recently reaffirmed. 
Indeed, prior to any l^islatlon that calls 
for the completion of a federal form, a 
paperwork reduction statement is 
required. Our suggestion aho resembles 
the requirement under the Mational 
Environmental Policy Act Shat an envi- 
ronments! impact assessment be made 
and consider^ before the government 
can take any action which would signifi- 
cantly impact the environment 

We do not advocate that Congress 
gmurancee a panicutar result, only a par- 
ticular process of consideration for pass- 
ing new federal crimiaal laws or changes 
to existing ones. The legislative branch of 
government should adhere to the basic 
constitutional principle of federalism, 
while conserving limhed criminal justice 
resources and scarce tax dollars by insist- 
ing on a federaiism/cost-benefit assess- 
ment for ail crime poiiQr proposals- 

Crime Policy fiopact Statements: 

A Model of Federalism, 

Facts and Efficiency 
Congress should exercise at least the 
same degree of care and restraint in its 
crime policy decisions as it requires of 
the executive, and judicial branches of 
government. “Fair and well-reasoned 
legislative (first branch) resfiaint is every 
bit as critical as fair and well-reasoned 
judicial (third branch) festraint."" 


Undo- our Constitution, the states are 
supposed to have primary jurisdiction 
over crime. As noted above, when 
Congress unnecessarily “federalizes" 
state crimes, it wasteftilly duplicates tax- 
payer-financed state law' enforcement, 
prosecutorial, and judicial efforts. 
Fivdier, it fioods the federal courts with 
cases tliat do not belong tl«ae, effective- 
ly closing the fed^al courtitouse doors to 
civil litigants — individuals and business 
entities. Unrestrained ovef-fedm'alization 
of criminal laws subvKts the fundamen- 
u! constitutional system of federalism, or 
state and local government prerogative. 
All too often, it doe this widi no appre- 
ciable, positive impact on the crime prob- 
lem that the fedeal proposal was sup- 
posed to alletdaie. 

Another disturbing trend to emege in 
the last dee^e or so is an almost whimsi- 
cal federal criminalization of admirUstm- 
tive and regulatory transgressions, often 
at great cost, uofeimess, and of negligible 
effect Virtually every federal regulatory 
sebnne tlu^e days comes equipped with 
a criminal law s^^ndage, whether the 
regulated activi^ concerns the environ- 
ment the securities industry, employee 
pensions and welfare plans, or the 
employment of immigrants. Federal reg- 
uWions triggering criminal liability are 
now num^ous, complex, and typically 
vague — provoking concerns that the 
federal criminal law is being transformed 
from a scourge for wrongdoers into a trap 
for the unwary or negligent Indeed, the 
web of criminal federal regulations has 
“grown so dense that many observers 
believe compliance with the law is 
vnachievable."** 

Regulatory offenses targeting corpo- 
rations have especially proliferated in the 
past few years. Often, the harm could be 
redressed as well — - if not better — by 
private lawsuits or government-initiated 
civil administrative proceedings. 

Oitainly, there are also unintended 
but foreseeable adverse consequences to 
the criminal justice system some 
non-criminal law decisions. Deregu- 
lation of the savings and loan industry, 
for instance, has encouraged risk-taking 
that often veers afoul of tlie federal crim- 
inal code. This carries substantial costs 
for both state and federal criminal justice 
systems, which have to absorb the 
effects, without additional revenues or 
other resources with which to respond in 
a balanced fashion. Congress does not 
appear to have even contemplated the 
fallout to the criminal justice system, nor 
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the resourcft-skewing eftect fixnn this and 
other of its regulatory actions. 

We a model for congiessaoiial 

decision-makiQg which will assure a 
of care, f^er negative, 

unintended consequences for die entire 
cnminal Justice ^.^xn. We have coosid* 
ered whether this xnotfel should cover leg ~ 
isladve pn^Kisals whldi are atH edmisa! 
jiistice initiatives j^er se, but which also 
could well ctury profound consequences, 
such as th(^ in fite le^atory arena. We 
have ch^en to describe a narrow, focused 

model as dte uum manageable and justifi- 
able, at least as a starting point for discus- 
sion. At some pmnt, howe^, afim' a 
pmod of expemnenfahon with tite nar- 
row i^jposrf, Ctm@«£s may want to 
expand the concept to cover more — if 
not all — of its legislative decisions 
which may Imve a diseanible coimccfioa 
to die tmiance and ^Ssetiveness of dm 
cnimmal justice system. We have also 
considoed whethn this model should 
ai^iy not simply io new criiite policy ptty- 
posals, but also serve as a j^deline for »- 
examinii^ cunent federal cnminal laws 
and programs. For now, we think this is 
too ambitious. We have decided to focus 
our mode! murowly, as a nmdei for new 
prc^osals. Perh^:is at some point our pro- 
posal could also provide a helpful mode! 
for congressional re-examination of the 
cinront federal ciiminal code and accom- 
panying programs. 

We urge Orngmss fo exeroise needed 
restraint and additional care in crime leg- 
islating. An crime policy proposals 
should be accompanied by a Crime 
Policy Impact Statemeot (CPIS) com- 
prised of two types of assessments, 
before the measure can receive floor time 
and a vote ia either house of Congress. 
The CPIS would consist of: (1) a 
Federalism Assessment <FA). and (2) a 
Crime and Economic Cost/Bcneflt 
Assessment (CBA). 

Federalbm Anessment OB'A): 

Long Range Flan Criteria 
During foe last half century, laws passed 
by Congrtes have created more and more 
claims that must be heard in the federal 
courts of (supposedly) limited jurisdiction, 
locreasin^y. Congress has strayed from 
the basic constitutional principle of 
restraint in its crime policy-making 
Matters can be atteqttafely handled 
states should be Lt^ to them. Only those 
matters w-hidi canned be so handled :foould 
be under^ren by the foderal govenusent. '* 

The rampant ovM--feckuxdiz^o& of 


criminal law suggests that the legislative 
branch is not aerlously considering 
wheth«^ the states aro ddng an ruieqmtte 
job in a particular area before rushing in 
with costly, iiteffieieat, new pn^iosals 
unduly concentrating police power in the 
federal government agencies — an 
ever greater exprase to ta:q>a^rs rad 
with little or oo appreciable bra^t 
As pait of the FA aspect of the CHS, 
Congress should adopt the Long Range 
Plan ^mdards recratiy adopt^ zftei 
much study, by the United States JwUcial 
Conference. Keemnmendatios 1 of the 
Lang Range Plan states: 

CoAgrera should be encouraged to 
conserve foe federal courts as a dis- 
tinctive judicial forum of limited 
jurisdiction in our system of federal- 
ism. Civil and crimiitei jurisdictioB 
should be asrigned to foe federal 
couns only to fonber clearly defined 
and Justifi.ed nrdonal interests, leav- 
ing to the state courts foe responsfoth 
for adjudicating all other matters. 

The Long Range Plan specifically rec- 
ommends what sort of criminal maners 
Congress should create, expand and fund 
as part of the federal government's reach. 
It correctly notes tbu the fc»ieral courts 
should have criminal jurisdiction in only 
five types of cases: 

(1) Owenses against foe federal gov- 
emmcni or its inherent interests 

(2) crrminal activity with substantial 
multi-state or Internationa! aspects 

(3) crinunal activity involving com- 
plex commercial or institutional enter- 
prises most effectively prosecuted using 
federal resources or expertise 

(4) serious, high-level or widesj^Meed 
state or locri gov^ment corruption 

(5) crinunal cases raising highly sensi- 
tive local issues.** 

As Chief Justice Rebnquist recentiy 
said: "If we look at some recently passed 
federal legislation, and some currently 
pending legislation (nsnely. the pending 
juvenile crime bills], we era see that it 
does not come close to meeting these cri- 
teria."** Just as it insists whh respect to 
federal executive and judicial branch 
activiQr, Congress mutt carefully restrain 
itself through dtaetj^ine ind/(x legisla- 


tioD ensuring that all crime policies are 
subject to 'Careful consideration accord- 
ing to foese sound criteria. 

Ofane and SramKodc 
Coet/Beaefit ABsessment (CBA): 
Evdution of Criflolnal Jo^ce 
lo^at^ Affisesosent Stsui&uds 
IS U.S.C. § 404? was raacted as part of the 
1994 Crxtite Act R calls for prison impact 
assessments to accompat^ crime propos- 
ab. Qe^y, its passage refieete a ifpedal 
concern {foout one partfoularly expensive 
c<st of cummt foderal crinte p<^cy: imson 
costs. This statute sedcs to focus Cemgress 
on the incteraiqs costs of processing rad 
impiisomog d^odants tiuou^ foe fi^kr- 
8l tnuslaal ju^ce systmu 

Section 4047 is an important step in 
the right direction. But it is too feeble to 
be effective. Pint, It applies only to leg- 
islation submitted by the judicial or 
executive brarahes of government and 
to those matters about which Congress 
requests information. It docs not apply 
to Congress’s own legislative propos- 
als. which cwnprisc the vast m^'ority of 
lawmaking. Moreover, it is effectively 
only aspirationat. It seems to be hon- 
ored mostly in the brerah. And there is 
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no remedy for violations — no '‘teeth” 
to ensure congressiona] compliance. 

WhUe 18 U.S.C. S 4047 needs to be 
expaiKbd imd n^de K^orosable in some 
meaiungful manner, it remains a very good 
starting point for discussing our specific 
proposal. The statute currently provides: 

(a) Any subimssk^ of by 

Judicial or Executive brandi which could 
increase or decrease the number of petsoos 
incstxstued in Fed«d penal instiaitions 

be Kicrxt^»it»d a pri^n is^:«ct 
statement (as ddlned in subsection (b)). 

(b) The Attorney General shall, in consul- 

tation witii the Snttencing Commission 
and (he Adoumstradve Of&:e of the 
United S^Ues Courts, and fiinush 

prison iny^act assessments under subseo 
tion (c) of this section, and in response to 
requests hmn Cot^ress for isfnmation 
relying to a pording mettsore is matter 
tivat might affect the number of defen- 
dants proved through the Federal aim* 
inal justice system. A prison impact 
au^e^ment on p^dtag imi^ 

be su^Ued wititin 2 1 days of any request. 
A prison intact assessment shall include: 

(1) projections of the impact on 
pnson, pr^^on. and post-jpistm super- 
vision populatioi^; 

(2) an estimate of the fiscal impact of 
such population changes on Federal 
expenditures, incltxlmg those for con- 
struction imd operation of correctional 
fecUitaes for the current hscai year and 
five succeeding fiscal years; 

(3) an analysis of any other significant 
factxs' afifecdsg the cost of the measure 
and its imjact on the operations of coa^ 
ponents of the criminal justice system; and 

(4) a sutement of Che methodologies 
and assuiT^tions utilized in preparing 
the assessment. 

(c) The Attorney Genera! shall prepare 
and transmit to Congress, by March I of 
each year, a prison impact assessment 
refiecting tite cumulmive effect all rel- 
evant changes in the law tdung effect 
during the preceding calendar year. 

We propose that Congress revise 18 
U.S>C. $ 4047 to make it ^plicable to all 
criminal justice policy poposals. 

Proposed Revision to J8 U.S.C. § 4047: 
Congressional Crime Policy Impact 
Statements 

Our proposal for a revised Section 4047 is this; 

Any sutoussion of tamunal justke kgis- 
laiicm, wfwther to create new federal laws 


or expand, reform or alter the procedures 
or penalties for exi^g federal ofienses, 
or to increase or revise criminal jt^tice 
^ant or ocirer mixsey schemes, must be 
accompanied ly a Crime Policy Impact 
Statement. The Crime Policy Impact 
Statement must be supplied within 21 
days of any request a vote tm the pend- 
ing crimiaai justice policy measure, 

(a) The Crime Policy hnpact Statement 
shall consist of a Fediaalism Assessment 
In accordance with subsection (bX and^a 
Crime and Economic Cost^«iefit 
Impact Assessment in accordance with 
subsection (c), 

fb) The sponsors of crime proposals 
shall, in consultation witit the 
Admioistrative OHIce of the United 
States Courts, the General Accounting 
Office, and any ofeer relevant sources 
chosen by the spooutmt, pnepare and fer- 
nish a Pedoaiian Assessment 

(1) A Pederaiiam Assessment shall 
state whether and how tbe proposal meets 
ihe federalism principles, with cites to 
any data, uujysis. or assumptiorts made 
which support the federalism impact con- 
clusions of the assessment. 

(2) The Federalism Assessment shall 
state which, if any, of the following fed- 
eralism principles Is satisfied by the 
crime policy proposal: 

(i) an offense against the federal 
government or its nAnsttsit interests; 

(ii) cnmtna) activity witit nrbstan- 
tia! multi-state or mtexnational aspects; 

(iii) critnioal activity involving 
complex commercial or institutional 
enterprises most ^ectiveiy prosecuted 
using federal resources or eoqjotise; 

(iv) serious, high-level, at wide- 
spread state or local government conup- 
tion; or 

{v) criminal cases raising highly 
sensitive local issues. 

(c) The sponsors of crime policy propos- 
als shall, in consultation with the Adt^n- 
istrative Office of tbe United Stales 
Courts, the United States Sentencing 
Commissioa. the General Accounting 
Office, and other relevant state, local and 
federal government sources, prepare and 
furnish a Crime and EcoikkuIc Cost'Ben- 
efit Impact Assessment (Cost/Bcnefit 
Impact Assessmcrti). The Cost/Benefit 
Impact Assessment slrell reflect consulta- 
tion with a wide variety of state, local and 
federal stakeholders in the criminal jus- 
tice system, including, but not limited to, 
state attorneys gener^, stale and local 
prosecuimrs, slate Judiciary, tiie private 
and! public defense bars, mayors and gov- 


ernors, state and federal law enforcement 
and corrections officials. 

(1) The Cost/Benefit hnpact Assess- 
meitf shall provide an analysb of tire 
exact impact tite proposal is expected to 
have on the crime faroblem to which it is 
addressed, with cites to any data, 
methodologies and assumj^ons used in 
such analysis. 

(2) The Cost/Benefit Impact Assess- 
ment shall also provide an economic 
cost assessment, with cites to any data, 
methodologies and aissumptions used 
in the analysis supporting the impact 
conclusions drawn by the legislative 
sponswrCs), regarding the cost conclu- 
sions. Ibis economic cost assessment 
shall include: 

(i) a statement on tire estimated 
impact of tbe legislation on state, local 
and federal law enitxccemstA, prosecutor- 
ial and defend service, court, proba- 
tiMi, and prison supervision personnel 
and populations; 

(ii) an estimate of the fiscal impact 
of such state, local and federal law 
eoforceairent. prosecutorial and defender 
services, court, probation, and prison 
supervision personnel and populations, 
on federal, state and local tax expendi- 
tures for tire current fiscal ycrer and five 
succeeding fiscal years; 

(Ui) an analysis of any other signif- 
icant factor affecting the cost of the mea- 
sure and its impact on the eperations of 
components of both state and federal 
crinunai justice systems, including, but 
not limited to. prosecution costs, defend- 
er services costs and court costs; «id 

(iv) an analysis of how the legisk- 
liOB might affect the number of defen- 
dants processed through the fedezal crim- 
isal justice sy^m and how any costs 
associated with an increase in such 
defendants will be covered. 

(d) The Attorney General and the 
.AdmiDtstrauve Office of tiie U.S. Courts 
shall prepare and transmit te Congress, 
by March 1 of each year, an Annual 
Crime Policy Impact Statement, reflect- 
ing the acturi cumulati ve effect of all rel- 
evant changes in tiie federal criminal law 
taking effect during the preceding calen- 
dar year. These reports shall reflect con- 
sultation with a diversity of those 
involved in the criminal justice system, 
including but nc^ limited to stats auor- 
neys general, state iuk] local prosecutors, 
state judiciary, ib« private and public 
defense bars, mayors and governors, 
state and federal law eoforcemimt. and 
corrections officials. 
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Enforcement Mechanism 
Congress should codify the above policy- 
making guidelmes ^ong die lines of the 
current 18 U.S.C. § 4047. Making the 
CPIS a requirement for any crime pro- 
posal to receive floor time and a vote 
passage), is necessary tx> ensure that 
the assessment requirements are not 
ignored without remedy or enforcement. 
A standing rule in both the House and 
Senate should accompany, and provide 
the ultimate teedi ftB* the legislation’s 
time and C(»»entrequlrera(mts. 

It is clearly established diat there is no 
general citizen or taxpayer standing to 
enforce laws such as 18 U.S.C. § 4047.*’ 
At best, Coagiessp^ons might enjoy 
standing to enforce the statute, but not an 
individual citizen or citizens’ advocacy 
group. This differs somewhat from the 
enviromnmruil stimites, where it is possi- 
We for a dinset injury to be threatoaed 
against individuals and groups, and thus, 
for the standing requirement to be satis- 
fled for citizen enforcement of the laws 
in court. There is no such Uxpayer 
injury/standing available under cost/ben- 
efit deliberation laws such as Section 
4047. Thus. Congress must secure its 
own adherence to the crime policy 
impact statement model of considera- 
tion. For the CPIS requirements to be 
meaningful, an internal incentive for 
enforcement must be utilized. We sug- 
gest diat Congress insist upon Crime and 
Economic Cost-Benefit Assessments 
(CBAs) as the price of floor vote, 
because no other iniernal enforcement 
mechanism appears workable. 

Conclusloa 

Although it regularly insists upon restraint 
from the odier two branches govern- 
ment, we believe rfcat Congress too often 
fails to restrain itself in the area of crime 
poUcy-maldng consistent with basic con- 
stitutional and economic principles — con- 
emy to tim best interests of die very nation 
and citizens it is supposed to protect The 
unmistakable consequences include: 

>■ waste of tax dollars 

>- undue and iuefflclent duplication of 
regulatory and administrative proceed- 
ings, as well as often superior state and 
local law enforcement sy^ms 

interference with and evisceration of 
state and local government prerogatives at 
^ oqKsise of fun^mental checks and 
balances 


>- crippling of Uie federal courts’ ability 
lo fairly administer criminal and civil jus- 
tice for all citizens, and 

>- unwise concentration of law enforce- 
ment powo^ ID federal agencies, which 
dueatens individual ri^ts and liberties.*' 

Tire time has come for Congress to 
adhere to a careflilty crafted set of cost- 
benefit^edeialism itnpact principles in 
considiK’ing crime proposals. 1711$ 
a|^>eafa to be dre only way to ensure a 
sensible and effleiem national crime pol- 
icy — one that comports with the intent 
of the Constitution. The American people 
desert DO less. 
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Chairman Thompson and distinguished members of the committee, thank you for inviting me 
to testify today on the feAralizatson of crime My nameisJohn Baker and i teach law at Louisiana State 
University, where 1 have been on the faculty for twenty-four years. Before teaching 1 clerked for a 
federal ja%e and served as an assistant district attorney in New Orleans. Later, during the Reagan 
Administration, I was a consultantto the Justice Department, the Separation-of-Powers Subcommittee 
of the U.S. Senate Judiciary Committee, and to the White House Office of Planning. I have taught and 
written in the areas of criminal and constitutional law; have argued regularly in the federal courts, 
including the United States Supreme Court; and have had the privilegeof serving on the ABATaskForoe 
which recently issued a report entitled The Federalization of Criminal Law . 

The federalization of crime distorts the Constitution's structure of powers in at least three 
respects. I) The federalization of crime represents a usurping by the Congress of police powers, which 
the Constitution leaves in the states and withholds from the federal government. II) In the course of 
federalizing crimes. Congress has unnecessarily created so many uncertainties as to what is and is not 
criminal that federal courts are effectively defining crimes and thereby exercising Congress' exclusive 
legislative power, HI) The Judiciary’s interpretation of federal criminal statutes, which tends to be 
expansive, allows and even requires Executive branch agencies to prosecute individuals and corporations 
whose actions often are not clearly criminal and who would be prosecuted, if at all, before state court 
juries. These areas of constitutional concern are further discussed in the following three sections. 

I. HOW THE FEDERAL GOVERNMENT HAS USURPED STATE POLICE POWERS 

The fundamental view that essentially local crime is, with rare exception, a 
matter principally for the states to attack has been strained in practice in recent years. 
Congressional activity making more individual, and essentially local, conduct a f^eral 
crime has accelerated greatly, notably in areas in which existing state law already 
criminalizes the same conduct This troubling federalization trend has contributed to a 
patchwork of federal crimes often lacking a principled basis. 

ABA Task Force Report at J .’ 

A. THE ACCLERATTON IN CREATING FEDERAL CRIMES 

The ABA Report reveals that "Morethan 40% ofthe federa! criminal provisions enacted since 
theCivU War Have been enacted since 1970.“^ (Eitmhasis added, italics in the original). Moreover, the 
pace has only accelerated during the 1980s and 90s.‘ "All signs indicate that the federalization trend is 
growing, not slowing, in fact as well as perception."* No one actually knows exactly how many federal 
crimes exist becauseit is impossibleto get an accurate count. Previous estimatesof approximately 3,000 
federal crimes have become dated due to the surge in federal criminalization during the last sixteen 
years.* Depcndii^ on how one treats federal regulations, that number can skyrocket. Nearly 10,000 
regulations carry some sort of criminal or civil penalty.’ As the ABA Task Force Report puts it, 
"[wjhateverthe exact number of crimes that comprisetoday's 'federal criminal law,' it is clear that the 
amount of individual citizen behavior now potentially subject to federal criminal control has 
increased in astonishing proportions in the last few decades."' (Emphasis added). 
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If, despite the growth of federal criminal law, the states still prosecute ail but a small fraction of 
criminal cases, it might seem that the federalizationof crime has practically little effect, and is therefore 
of little concern. The point, though, is only partly that the claimed benefits of federalization are 
illusory If federalization were simply ineffectual, it would only involve a wasteof time and resourcesno 
worse than many other programs of the federal government On the contrary .the overall ineffectiveness 
of federal criminal law vis-a-vis local crime only magnifies its dangerous potential Although federal law 
enforcement has had very little impact on local crime, federal law enforcement agencies can "crush" 
particular persons and corporations on which they set their sights. As long as those being prosecuted are 
in fact guilty, the general public probably does not care much about the "technicalities" under the 
Constitution. As discussedin sections II and III, however, the uncertainties of federal criminal statutes, 
combined with broad interpretation, leaves everyone — investigators, prosecutors, judges, juries, and 
potential defendants — uncertain about what is and is not criminal. Such uncertainties endanger the 
innocent because they give federal law enforcement very great latitude in choosing its targets for 
investigation and possible prosecution. 

Federal agencies have alwaj'sbeen, and should be. more selective than state law enforcement in 
taking cases. As federal criminal law has expandedto the point ofvirtuailyduplicatingstate criminal law, 
however, that selectivity has become even more pronounced With many more crimes to choose from 
than state law enforcement and many fewer federal courts than state courts, federal investigative 
agencies can concentrate tremendous resources on any chosen target. Fewer cases and more resources 
for their investigations mean that federal law enforcement can overwhelm all but the most financially 
powerful defendants. 

The high degree of selectivity in federal investigations and prosecutions cannot be overcome 
simply by increasing the number of federal criminal trials . Already, federal courts are overburdened with 
criminal cases. Moreover, the nature and function of the federal judiciary within the constitutional 
system is such that the number of federal courts and judges cannot be much enlarged. When Congress 
votes more funds for criminal lawenforcement, the increases in federal spending can produce more and 
more intense federal investigations, but not a proportionate increase in the number of prosecutions. 
Without increasing the percentage of criminal convictions that come in federal courts,* Congress has 
nevertheless greatiyincreasedthe presence and power of federal law enforcementby creating new federal 
crimes and increasing spending on federal law enforcement. 

Every time Congress passes anew criminalstatute or a federal court expandsan existing one, the 
jurisdiction of federal Uw enforcement increases. Each increase means that some federal agency 
somewhere then has more power to investigate some conduct, or some aspect of that conduct, it could 
not have investigated otherwise Thatinvestigativepowervnlllreusedto determine for purposes of arrest 
or indictment whether there is probable causeto believe a crime has been committed As a result of the 
surge in federal criminalizationover the past two to three decades, the traditionalnotion that federal law 
enforcement agencies have only limited powers has ceased to reflect the reality. Instead, the working 
assumption has become that collectively the agencies of the Justice Department. Treasury, and the 
Postal Service can investigate anything and anyone they decide to."’ Almost every kind of crime is 
potentially a federal crime. 

B, THE CXAIMED CONSTITUTIONAL BASIS FOR FEDERALIZATION 

Congress has generally used its power under the Commerce Clause as the basis for expanding 
federal criminal law. Congress does have plenary power under the Commerce Clause "to regulate 
commerce among the states." Unfortunately, Congress has confused its legitimate powers under the 
Commerce Clause with a general police power. 
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1. THE COMMERCE CLAUSE AND POLICE POWERS 

Congress' power to control commerce that concerns more than one state is complete and not 
subject to control by the states." Congress is the proper forum in which to exercise a superintending 
power over commerce. In our federal system, the states cannot regulate cross-border activities because 
they have lost control over their borders. They cannot establish border checkpointsto admit or exclude 
persons and goods the way an mdependent,sovereignnationhas the rightto do Under the Constitution, 
Congress can legislate, and often has done so, in ways that benefit (at least many of) the stales when 
they themselves cannot do so because the Constitution elsewhere limits the powers of the states. For 
example, slates with high labor costs want to retain their industiies, but can neither directly prevent 
them from leaving nor impose import duties on products from other stales as a way of protecting in- 
state companies. Through the Commerce Clause, Congress has regulated wages in ways that favor high- 
labor-cost states by eliminating the labor cost advantage that other states would otherwise be able to use 
to entice businessesto relocateto the low-iabor-costslates." Regardlessof whetherthis makes for good 
economic policy. Congress can, within limits, use its power to regulate commerce in ways that benefit 
some slates to the disadvantage of others. The power of states and the federal government over the 
liberty of persons, even fleeing felons, however, is much more limited than that the federal 
government’s power to r^ulate ‘commerce among the states.'" 

Distinguishing between Congress' power under the Commerce Clause '■* and the states' police 
power has been a recurring problem for the Supreme Court. Chief Justice Marshall, who is said to have 
first used the term, describe the police powers as the residual sovereign powers of the state, and was 
clearly referring to local police powers." The later rise of a national police power was a different 
matter. Police powers have always been identified as inherent powers of sovereignty. The federal 
government was not considered to have a general police power because the federal government would 
thereby have ceased to be agovemment of limited powers as intended by even the most nationalistic of 
the Founders. The later development of a national police power concept was related to 1) using the 
Commerce Clause to turn the violation of regulations into crimes; and 2) ignoring the normal criteria 
for true crimes. 

2. CONFUSING REGULATION OF COMMERCE AND PUNISHING CRIME 

The federalization of ciirae through the Commerce Clause has been made possible in large part 
by failing to distinguish between regulating commerce and punishing crime. During the second half of 
the 1 9th century. Congress and the individual states began to apply criminal sanctions to economic 
regulations." Notable examples included the Interstate Commerce Act" and the Sherman Anti-Trust 
Act." These “regulatory'* offenses differed from 'True" crimes, as has since been recognwd, in that 
they did not involve moral stigma, but were designed to force compliance with the regulations." The 
Supreme Court, however, did not make sudi distinctions when addressing the Commerce Clause in the 
1890s and later.” 

Indeed, in the first significant Commerce Clause case related to crime. Champion v. Ames,^' the 
Court confused rs^ulating commerce and exercising the police power. Congress had enacted legislation 
to protect states where gambling was prohibited (which was all but one) by prohibiting the shipment of 
lottery tickets across state lines. Congress did not outlaw gambling or the s^eor lotterytickets; it merely 
prevented the movement of lottery tickets from the one state where they could be l^ally purchased into 
other states. The &^rcme Court upheld the act as a constitutional regulation of commerce in lottery 
tickets by restricting their sale within the borders of the one state. Unfortunately, the Sumeme Court 
wentfurthsrandposited a general police power in Congressto criminalize certain conduct.^'’ As I have 
explained in greater detail elsewhere,” the Supreme Court's decision initiated confusion between 
Congress' urtdeniable power to regulate commerce among the states and the police power of defining, 
prosecuting and punishing crime. 
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By 1 909- 1 0 the body of federal criminal law had incorporated the notion of a national police 
power to protect the general welfare.’’' In practice, however, national police powers did not greatly 
expand becausethe Supreme Court maintained a restrictive interpretaticmof the Commerce Clausa The 
one major assertion of federal police power occurred with Prohibition, and required an amendment to 
the Constitution That disastrous experience probably cooled, for a number of years, the enthusiasm 
that otherwise might have existed for increasing federal criminal powers. 

Durii^ the Roosevelt administration in the !930s. Congress heavily regulated the economy 
under the Commerce Clause. After some cases voiding key components of the New Deal, the Supreme 
Court eventually validated most of this regulation, laying the groimdwoik for the later expansion of 
national police powers.’* Still, congressional inertia and concerns for federalism inhibited rapid 
expansion of federal criminal law and jurisdiction. That changed about 1970, when Congress and the 
Executive branch began to show greater willingness to extend the federal police power into areas of 
traditionally local concern due to mounting public pressure for the j^overnment — state or federal — to 
"do something'' about crime, with little thought about federalism.’’ 

■When Congress began to federalixemore crimes, it relied on the fact that since the famous 1937 
case of NLRB v, Jones ^ Laughtin SteeQ' the Supreme Court had -- until U.S, v. Lopez in 1 99S’® -- 
upheld virtually every congressional act under the Commerce Clause; The vastmajorityof cases at least 
involved commerce, not crime. Nevertheless, prior to Lopez, the Court had not invalidated any federal 
criminal statutes under the Commerce Clause, even though it tended to give narrow constructions to 
federal criminal statutes, prior to 1970,’° WithPereav, United States m 1971,” the Court seemed to 
allow Congress as much deference defining and federaltaing crime as it had been on regulaticBis of 
commerce. In Penerthe Court upheld application of a federal "loan-shark" statute to local acts without 
any showing of any relation to interstate commerce The Court considered it sufficient that the activity 
was part of a class of activities that Congress had targeted as having affected commerce through 
organized crime. 

Perez opened the way for Congress to expand federal criminal law into the doraainof the states. 
IfPerezwas simply the logical extension of prior cases, then the principlehad been extended beyond the 
limits of the logic, Perez’s significance was reflected by the comments of an old New Dealer, Robert 
Stem, who years before had worked to have the Supreme Court expand its interpretation of the 
Commerce Clause. 

Whether or not such an enlargement of federal power is cause for worry, it does 
not appear that anyone is worrying much about it. So fer ax can be ascertained, Perez is 
practically an unknown case, except for constitutional law professors — and, of course, 
government prosecutors and lawyers defending loan sharks. It has attracted little 
publicity or attention ia the literature, li apparently suipiised no one. The Court's 
opinion dealt with the subje« cryptically, almost superficially, even though no case 
would seem to have gone that far in upholding the federal commerce power. 

Even a lawyer who fought for a realistic interpretation, which would recognize that in 
commercial matters the United States was one nation, finds himself suiprised at where 
wears now — and at how readily the recent es^jansion is aceepted.” 

C. THE NEW FACE OF FEDERAL LAW ENFORCEMENT: DRUG, COMMEROAL, 
AND VIOLENT CRIMES 

With apparent approval from the Supreme Court, federal law enforcement has focused 
increasingly on local crime since 1 970. Of current fedwal prosecutions, the greatest number of cases 
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involve drags; the second highest are cases involving commercial fraud; and for the first time federal law 
enforcement has targeted run-of-the mill street crime by using federal gun-control statutes. All three 
areas properly belong to the states and threaten to onderminenot only state authority, but also to swamp 
the federal courts system. 

1. DRUGS: DISTRIBUTION VERSUS POSSESSION 

Drug crimes areagood example of how regulating commerce and punishing crime have become 
oommingied. The federal government certainly should, and does, have a major role regarding drugs, a 
matter of great concern to the American people. That does not necessarily mean its criminal powers 
extend to the mere user of dm^ who already fells within the jurisdiction of state criminal law. The 
federal government has the constitutional power to regulate dragtrafficking, at least insofar as it relates 
to the flow of (ta^s crossing state and national borders. The states clearly have power to criminalize and 
prosecute dmgdistributionand use within their own borders Given that most ding distribution originates 
outside the country, it is difficult to draw theoretical distinctions separating local from interstate and 
international drug trafficking. It is all part of a chain of distribution. As a result, state and federal law 
enforcement have coordinated their drug enforcement eflforte. 

The federal government has primary authority over the classification and reflation of drags,” 
In terms of regulation, the federal government has ultimate control over drag policy as a matter of 
'Tegulat[ing] commerce among the states.'*'* Nevertheless, while the federal government regulates and 
should interdict the transporlationof controlled drugs, the states retain the police power over crime and 
they can, and should, prosecute most drug offenders.*’ 

The main reason for federal involvement in the prosecution of drag offenses is that both state 
and federal prosecutors want to maximize the sentences and force guilty pleas by using federal law, which 
provides for longer sentences than many states do.” It is not everywhere true and not necessarily the 
case that federal law has longer sentences for drag convictions. Some years ago federal drug penalties 
were lower than those of many states and, even today, are lowerthan some states.” Nothing prevents 
the states individually from raising their own penalties for drug violations If state penalties were higher 
than federal law provides, or if federal law did not provide criminal punishment for mere possession of 
drags, then slate courts wouldprosecute those cases. Indeed, even though federal drag prosecutions have 
greatly increased,” state courts still handle most of the drug cases, just as they do most criminal cases .” 
Those relatively few drag defendants prosecuted in federal court do receive stiffer sentences generally 
than those tried in state court,” but as noted below, it is much more costly to prosecute cases in federal 
court. Using federal prosecutions in this manner distorts the projrer balance between state and federal 
governments and dispenses unequal justice in similar drug cases within a given locale. 

2. CORPORATIONS AS CRIMINALS 

Corporate executives and others who think such constitutional issues do not concern them 
should consider the dramatic demise of E.F. Hutton. The president of the former prestigious brokerage 
house later admitted that his decision agreeing to have Hutton plead giulty to federal fiaud charges 
resaltel in the firm's destruction. Too late, he regretted not fighting the indictment.'*' The company 
should in fact have gone to trial; the charges were very questionable given the law as it then stood. 
Neverdieless.on the advice of counsel the firm pled guilty. Apparently.the film's management thought 
it would be less difficult and less expensive to plead, rather than to fight Hutton apparently followed the 
conventional wisdom that it is preferable to suffer a few days of bad publicity from a plea, rather than 
weeks of bad publicity from a trial. The conventional wisdmn, however, failed E.F. Hutton. After the 
plea, members of the media and Congress questioned why only the firm, and no individual, had pled 
guilty. The Justice Depaitmentdefended the plea agreementby admitting it could not actually prove any 
individualhad committed a crime As amatter of common sense, although not necessarily of legal logic, 
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it seemed to many that a corporation, as an abstractentity, could not be gulity of anything unless at least 
one of its agents committed a criminal act. Before its indictment. E F. Hutton had been known for its 
advertisements built around the line: "When E.F. Hutton speaks, ... everyone listens." Since its 
indictment and conviction, Hutton has been silenced. 

3. VIOLENT CRIME 

The federal government's chief drug enforcement officials have recently admrtted that attempts 
to control drug trafficking have thus far failed.^ Ifthe only thing federal law enforcement succeeds at 
is putting corporate executives in jail, eventually the public may realiae that federal criminal law- 
enforcement is not accomplishingmuch. Not satprisingly, therefore, the Clinton administrationhas been 
emphasrjting what the federal government claims it can do to stop violent crime."'’ Such efforts are an 
unprecedented intrusion into state responsibilities that actually threaten to prevent federal courts from 
performing their primary functions under the Con-stitution. 

The Justice Department is touting its crime-with-a gun program in the city of Richmond. 
Virginia,*"' as a model for other cities and a justification for more federal authority over local crime. 
News reports cite an impressive drop in violent crime*’ in an apparent attempt to justify the use of 
federal law enforcement in what is clearly local crime. Those rqtorts, however, often fail to note that 
the national figures for -violent crime have dropped dramatically as well *’ and that criminal justice 
experts give different explanations for the decline,*’ Even the NRA, supposedly a conservative 
organization concerned about protecting liberty against federal intrusiveness, h^ endorsed and promoted 
the approach.*' Nothing, however, about this joint federal-state program is beyond the ability- of local 
h-w enforcement to accomplish on its own — if it has sufficient funds either from the state and/or from 
the federal government and, of course, if a state is willing to increase its own criminal penalties. Again, 
this is a matter properly left to be decided by the citizens of the states through their legislatures. 

If states made the necessary changes in their sentencing pro-visions, local prosecutors would not 
need federal law enforcement to achieve results similar to the Richmond program. Indeed, as one city 
adopts such a program, nearby cities will almost have to follow suit simply as a matter of self-defense 
against the criminals who leave one city in search of a city wift less strict law enforcement. As criminals 
move to nearby areas, those cities are likely to experience an increase in crime, which puts pressure on 
officials in those other cities to adopt similarly strict responses to increases in crime. If «iough cities 
within a state adopt a similar tough enforcement policy, they will effect changes that are statewide. 
While a state may prefer to abdicate its responsibility for law enforcement to the Justice Department, 
as apparently some in Virginia wish to do,*’ that course of action is simply not feasible for the entire 
nation. Tc do so would require a national police force comparable to that in each state, but multipUed 
by fifty, something which unfortunately Congress may be willing to do.’" 

There are those who advocate a substantial increase in the role of federal criminal law.” While 
federal police power has been and could continue to be increased, the federal go vemmentcanaot produce 
much increase in the number of criminal convictions without collapsing the federal judicial system. I n 
the last 30 years the number of federal prosecutors assigned to the U.S. district courts has gro-wn from 
about 3000 to about 8000.” The number of prosecutors has risen far moreqmcjtly in that same period 
than the number of federal judges.” There are now about four federal prosecutors to every federal 
judge.’* The number of fedei^ criminal prosecutions has not, and should not, keep pace with the growth 
in prosecution. 

The nature of the federal judiciary requires that the number of federal courts and be limited. 
Federal courts are relatively few for a number of reasrais.constitutionaland practical Federal courts have 
limited jurisdiction under the Constitution; their role is to preserve and enforce federal law. Until 
recently, the federal courts dealt primarily with non-ctimioal cases, which had a constitutionally-related 
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basis for being in a federal court Now, federal criminai cases are ddaying or crowding out important civil 
cases, which rightly belong in federal court. To make any dent on crime, the number of federal courts 
would have to multiply many fold, which is simply unacceptable for constitutional and practical 
reasons.” As a federal district judge from Richmond complained in a letter to Chief Justice Rehnquist; 
"Our court has been transformed into a minor-grade police court. Transfomiingfederal courts in this 
fashion would make each federal court and judge less significant, but all of them collectively would 
become much more powerful and bureaucratic. 

The federal court system simply cannothandie the number of criminal cases it wouldhave to in 
order to have any impact on local crime.*’ Even if the federal courts could handle a great increase, it 
is financially foolish to prosecute ordinary street crime in federal courts because, asthe federal court in 
Richmond noted, the cost toprosecutea federal case is at least three times the cost of prosecuting 
a state case.” Ifmore judges are needed, the constitutionally proper and financially sensible solution 
isforstatesto create more judgeships. States, however, may not want to spend the money.” Ifso, that 
is a matter for local officials and voters to decide. Whether the federal government should, instead of 
enforcing local crimes, pay for state personnel to enforce local criminai law involves other questions o f 
federalism underthe spending power,*’ which are not addressed here But it would certainly be preferable, 
as wdl as less expensive, to have the federal government provide more funds to the states than to have 
the federal government continue to usurp state police powers. 

n. LAW ENFOHiCEMENT WITHIN A FEDERAL SYSTEM 

Despite the federalization of criminal law, the states retairs their police powers and they remain 
primarily responsible for investigating and prosecuting most crimes. The United States government has 
primapr or exclusive responsibility for only a limited category of offenses.” Given that "(tjhe 
Constitution . , . withhold[s) from Congress a plenary police power," United States v. Lopez^^ the United 
States has not had a nation^ police force as such. The Constitution's failureto provide a general federal 
police power is neither accidental nor irrational; it corresponds to traditional American concerns about 
protecting the liberty of individuals. Contrary to some misconceptions, and despite its problems, state 
law enforcement not only remains quite capable of responding to local crime problems, but can do so 
much more effectively than federal law enforcement. In what follows, this statement A) describes the 
organization and functioning of state and local law enforcement, B) which accounts for 95% of all 
convictions C) within a federal system of inter-govenvmental cooperation. 

A. THE ORGANIZATION OF STATE AND LOCAL LAW ENFORCEMENT 

The strengths and weaknessesof state and local law enforcement result from its organization on 
a local basis. Efficiency experts may find much to fault in the criminal justice system, precisely because 
it is not systematized on any uniform basis. That critique, however, can be made against virtually any 
aspect of federalism, including the very existence of separate ^tes. Experts in mergers and acquisitiotis 
can presumably make a case for why all sute governments should be eliminated or centralized under the 
national government In the opinion of the Founders, however, seif-govemmentisneoessarilyiaefficient 
in that ordinary citizens, rather than only experts, participate in the business of government. The 
Framere built certain inefficiencies into the Constitution as protections for liberty. Even if efficiency 
wereinore importantthat liberty, nothing about the local crime problem suggests that centralization o f 
power in federal law enforcement can produce greater efficiencies than the local organization of law 
enforcement. Certainly, from the perspective of citizens who are the victims of crime, local law 
enforcement needs to be the most efficient in protecting them. 

Most crime is local in nature, even in a very mobile society. The basic crimes are fimdamentally 
the same as they have been for hundreds of years; murder, rape, robbery, burglary and theft. These 
crimes, often called common law crimes, are crimes in every state. From these have come many 
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variants, but even modern high-tech crimes are only modifications of the basic crime of theft These 
basic crimes are as unchanging as human nature and have been around for all of human history. As long 
as human beings live together in society, theevilof crime will be with us. That is not to say that crime 
cannot be reduced, but only that it will not be entirely eliminated. 

Crime is first a family and then a community problem. Much of the crime begins with juvenile 
perpetrators and continues as they grow into adulthood. This fact reflects failures within the family, 
where children either are or are not taught to respwt other persons and their property. While not il 
crimes are attributable to breakdowns in family discipline, a general decline in family discipline certainly 
contributes to crime in society.** As the recent return to community policing demonstrates,** the 
prevention and the detection of crime occurs neighborhood by neighborhood, that is, among groups o f 
fenjilies.* Traditionally, police stations have been located throughout a city. Before automobiles and 
for a long time thereafter, police generally patrolled on foot, Later, most officers came to patrol in 
squad cars. Today, centralized police departments of large cities are rediscovering the wisdom of 
returning police to walking the streets,** The most effective police departments now allocate officers 
on the streets based on their understanding of the neighborhoods on a precinct basis.** 

Victims naturally desire and expect quick response to reports of crime, especially when one is 
still in progress. That kind of response requites police to be located nearby. Even so. local police rarely 
arrive until after comp letionof the crime either because the suspect flees or, more frequently, the victim 
discovers the crime only after the crime has been completed The chances of apprehending the criminal 
diminish as time passes. 

Crime control, of course, requires more than patrolling police officers; those officers require 
various forms of support. When a suspect is not inunediately apprehended, and even when one is, 
clearing the crimeoften occurs only after additional investigation (e.g., photoor line-up identification, 
fingerprinting, DNA and other scientific testing). Police departments of any size consequently have 
detective bureaus and other specialized units to concentrate on particularcrimes such as homicide, armed 
robbery, or drug offenses. 

The organizationof police departments varies not only firom state to state, but from city to city 
within the same state, depending on the size and characteristics of each city or county. In large cities, 
law enforcement gives high priority to violent crimes. Other crimes, sudi as non-violent theft, may 
receive less attention than they would in a smaller community. The variations in local needs means that 
police agencies should not be organized along a uniform model, eves within a single state. 

Once the police (or sheriffs' department) does arrest a person or make a case before an arrest, 
the matter moves to the district or state's attorney and the courts. Again, the states have different 
approaches in organizing this aspect of law enforcement. Due to the close connection between the 
prosecuting function and the courts, prosecutors normally operate at the county court level. O^emlly, 
county district attorneys have primary control over the prosecutionof cases, altliougha state's Attorney 
General usually has at least some authority to initiate or intervene in prosecutions.** However 
organized, prosecutors' offices and the courts are c«ttralized in one (or two) places within a city or 
county. 


When cas« go to court, the victims, witnesses, and jurors probably travel furftier than they 
would in order to reach their local police station. This centralization within a county promotes 
efficiency, but at a cost in terms of convenience to victims and witnesses. Locating courts in each 
county, however, involves decentralization vis-a-vis the state and less inconvenience for all involved 
than they would experience if victims, witnesses, police, attorneys and others had to travel to a single 
state-court location. 
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Each state thus determines for itselfthe organization and distributionofpolice.prosecutors.and 
courts according to local conditions and the preferences of its citizens. As federal fiinding of local law 
enforcement has grown however. Congress and the Justice Department have increasingly dictated 
priorities to the states.*' While federal authorities do so in the name of "protecting the public,” in 
actuality no single "public” exists when it comes to matters of crime. As the Founders viewed the matter, 
and as most Americans probably still do, the focal point for protection is each particular local 
community. As elaborated in section III, the organization of courts on a county basis reflects the 
traditional undcrstaiuling of the jury as an instrument of local community justice.’” 

B. STATE AND LOCAL PROSECUTIONS ACCOUFIT FOR 95% OF ALL 
CONVICTIONS 

Very few crimes actually result in a conviction and most convictions adjudgethe defendant guilty 
of something less than the original charge(5). In part this results from the fact that many crimes go 
unreported." Routinely, victims do not bother to report minor crimes such as vandalism and petty 
theft. Victims of certain crimes, notably rape and employee theft, frequently fail to report for fear of 
publicity. Of all the crimes actually reported, only twenty-one percent (21%) result in an arrest.” Of 
those arrested for felonies, thirty to fifty percent (30-50%) are refused or "screened out."” Of those 
charged, fewer than fifty percent (50%) will result in conviction for any crime, whether by plea or 
trial In other words, only about two to three percent of reported crimes result ultimately in any 
conviction, Nevertbeless, although the number of convictions relative to the number of crimes is low, 
state and local prosecutions account for 95% of all convictions.” 

The low conviction rate relative to the numberof crimes committed does not mean that most 
criminals get away completely. Most crimes are committed by a small number of criminals,’* sometimes 
referred to as "career criminals."” By the time such a person is arrested, he may have committed 
countless crimes Most of the crimes he committed will not actuallybe charged, for various good reasons. 
Local police officers often have had considerable contact with persons they later arrest Police may have 
evidence of some crimes committed by the arrestee, but may not know of all of his crimes. They may 
suspect him of being responsible for crimes for which they have insufficient evidence An investigating 
officer who has evidence of one crime may not consider it productive to devote additional time and 
resources to trying to gather more evidence ofthese other crimes, as long as the arrestee gets convicted 
for something. When the police attribute other crimes to an arrestee (with or without adequate 
evidence), they “clear" those cases, i.e., consider them solved, even though not prosecuted. Even if they 
do have sufficient evidence of other crimes, the police may not charge them pending the outcome of 
the crime(s) charged. 

A prosecutor reviews and decides whether or not to accept some or all of the charges. The 
process of accepting some and refesing others involves various degrees of "screening."” The extent of 
screening varies fromjurisdictian to jurisdiction. In some jurisdictions, the prosecutor's office accepts 
most chmges for prosecution with little investigation beyond what the police provide. In others, the 
prosecutor's office does its own review of the evidence, including interviews with the victims and 
witnesses. As a result of screening, the prosecutor may refuse some or all charges against an arrestee. 

Of the reasons for screening out charges, an insufficiency of evidence is certainly the most 
legitimate. The police frequently "overcharge," — although not necessarily intentionally — by filing 
more or more serious charges than are justified by the evidence. A prosecutor's view of the strength of 
the evidence often differs from the assessment of the arresting officer. Making decisions about 
prosecution is not a science; it varies somewhat from lawyer to lawyer, depending on one's experience 
and judgment. Even when the evidence is strong against a person, other factors such as the arrestee's 
young age, lack of previous record, or cooperation with police, legitimately affect a prosecutor’s decision 
to dismiss or divert, rather than to prosecute.” 


Copyright John S. Baker, Jr. 1999 


9 



275 


In those jurisdictions where prosecutors "screen out" a very high percentage of cases, they do 
so largely because they think mostofthose casesarenot be "winnable” at trial.'" Although the evideme 
presented by the police may amount to "probable cause." which is sufficient to charge, the prosecutor 
may nevertheless conclude that the evidence is insufficient to prove the case at trial where the standard 
is proof "beyond a reasonable doubt."" Many police officers do not appreciate the difference and 
sometimes attribute the refusalof charges to illegitimate motives on the part of the prosecutor. Victims 
and witnesses may have a similar reaction. For elected local prosecutors.fiiis means they need to set and 
communicate their policies in ways that maintain the confidence of the public, if they expect to be re- 
elected. 


Local prosecutors have to contend with the fact that many, if not most, law-abiding citizens 
have the unrealistic notion that prosecutors should prosecute all cases presented by the police. Where 
prosecutors do so, they must do a great deal of plea-bargaining or risklosing many of those weak cases 
at trial. Where the screening of cases is inadequate, trial prosecutors have to cope with more and weaker 
cases than they should have Somehow, they must dispose o f all the indictments, either by trial, plea, o r 
dismissal. They cannot tp- all the cases. Prosecutors naturally prefer to plea-bargain we^ cases, rather 
than dismiss them or risk an acquittal. Of course, if the evidence raises real questions about the 
defendant’s guilt, the case should be dismissed. Assuming the evidence, althou^ not as strong as the 
prosecutor would like, does indicate the defendant’s guilt, the prosecutor justifies the plea bargain as at 
least some conviction of a guilty defendant. 

Few people appreciate the relationship between screening and plea-bargaining. The public does 
not like either. The term "plea bargaining" gives the impression that the guilty are getting a "deal." And 
in many craes.defendantsare getting a deal simply because the prosecutioncannottry all the defendants 
who have been indicted. Where more screening is practiced, the pressure to plea-bargain should be less 
than it would be otherwise. The pressure of too many cases, some of them too weakto try, means that 
prosecutors do ''deal" cases against guilty defendants that might have been won at trial. It is impossible 
to say what percentage of the guilty pleas are in fact real "deals” for the defendants. Overall, however, 
about ninety percent (90%) of all convictions result from a plea rather than a trial,'" with that rate 
varying from jurisdiction to jurisdiction, depending on — among other things -- screening." 

Screraing and plea-bargaining involve significant policy choices left to the discretion of the 
prosecutor. Local prosecutors must screen and plea bargain to varying degrees because they do not get 
to choose their cases. They must respond in some way to all criminal cases brought to them, which 
means virtually all arrests made within their jurisdictions. Although local prosecutors within the same 
state will follow different policies on screening and plea-bargaining, each must answer to the local 
electorate. Thus voters are able to influence those policies on screening and plea-bargaining in ways 
voters cannot influence appointed federal prosecutors. 

C. LAW ENFORCEMENT COOPERATION WITHIN A FEDERAL SYSTEM 

just as the Constitution provides for unelected federal judges to adjudicate cases &ee from local 
political pressure, it is appropriate that federal prosecutors not be directly influenced by local political 
sentiment, with an important caveat. The constitutional rationale for federal powers also explains the 
nature of the limits on federal powers. Any power the Constitution gives to the federal government can 
be limited in practice only by Congress, not by the states. For our federal system to remain one of 
limited powers, the federal government is obligated both to use its enumerated powers, as necessary and 
proper, to protect federal interests and to override state powers only when they conflict with the 
exercise of a valid federal power. The very detachment of frferal agencies from local popular sentiment 
is necessary for them to perform their role; that same detachment, when applied to matters left to 
poptilar control, undermines the balance struck by the Constitution's system of self-government. 
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The Federal government certainly has an important role in protecting the public. That role falls 
within its enumerated powers under the Constitution. Its most important duty, one that only it can 
execute, is the defense of the country against foreign aggression. Principally, such aggression and our 
response to it has hem military. Fore^ aggression, in and outside of war, also ties the form of 
espionage. When espionage occurs within the United States, such aggression becomes a law enforcement 
problem. As a nation, however, we have traditionally drawn the distinctiotr, which some nations do not, 
between the military and law enforcement and between external and internal threats to peace. Unlike 
some nations, the U S. does not use military force to maintain the peace at home.** Only in the case 
of domestic violence (as opposed to insurrection against the Unitdd States or invasion of a state or the 
United States) does the Constitution provide for the use of federal power to maintain order within the 
states — andthen only at the request of a state’s legislature (or, if the legislature cannot beconvened, of 
the state's governor) 

The legitimate law enforcement powers of the federal government are not limited to cases o f 
espionage and insurrection, however. From the beginning of the nation, it has been cleanhat the federal 
government can use "necessary and proper" means, including law enforcement, to protect the federal 
goveraraentitself, namely its property,itspersotmel,its functions, and the areas ofland — i.e., national 
parks, territories, and the District of Columbia — over which it has exclusive jurisdiction Any attack on 
a federal building or federal officers, such as occurred in the Oklahoma City bombing in 1995, properly 
falls within the jurisdiction of the federal government, even though the crime also falls within the 
jurisdiction of a state. 

The nature of the federal system is such that some legitimate overlap will necessarily exist 
between federal and state law on criminal law matters. Confiision naturally arises as to how to 
differentiate between what is properly federal and what is properly left to the states. There can be no 
doubt, however, that in the current stale of affairs, federal criminal law has gone well beyond any 
legitimate overlap; it now almost completely dupUcates state criminal law ** This duplication has 
developed due to the failure of Congress to distinguish a) the federal power to define crime from the 
power to investigate and prosecute crime, and to forthef distinguish b) the investigation and 
prosecution of crime from the regulation of commerce. 

In matters that are exclusively federal, ranging from offenses against the Postal Service to those 
against the President, the federal government both defines the crime, which the Congress does; and 
investigates the crime, which the Executive branch does. Theft from the Postal Service would simply 
be theft under state law and assassinationofapresidentwouldbemurderunderstatelaw. That the federal 
government has exclusive control over the definition and investigation/prosecution of these matters 
(althoughit may request, but not require, the aid of state law enforcement;’ in no way infringes on state 
powers. For most crimes, however, the Constitution leaves the power of definition and investigation to 
the states. Just as the federal government may ask for state assistance in investigation, so too the states 
may request the investigative assistance of the federal government under certain circumstances. As 
already noted, the Constitution does provide that a state can request the assistance of the federal 
government to protect it against domestic violence, but such instances have been rare.” Federal 
assistance has been more common in criminal matters which cross-statelines. In these matters, however, 
there has often been a failure to distinguish between investigation and prosecution of crime and 
between prosecution of crime and the regulation of commerce. 

While criminal investigation is principally the responsibility of the state in which the crime 
occurred, the nature of the federal system presupposes certain kinds of cooperation among the states and 
between the statra and the federal government The Constitution’sextradition clause’* requires the states 
to assistone another in investigation by returning fugitives who have fled from one state to another. 
Otherwise, fleeing criminals coidd escape prosecution, since only the state where the crime occurred can 
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prosecute for crimes occurring wjthin its borders. When a criminal flees to another state and is 
apprehended there, the apprehending state cannottry the criminal for the offense that occurred outside 
its borders A crime is an offense only against the state where the act occurred and which prohibited that 
act; therefore, only that state has jurisdiction to try the criminal for that crime. 

Beyond ejrtradWng persons charged with crimes, the Constitution neither requires nor prohibits 
other kinds of cooperation between state governments or between the states and the federal 
government.'" Law enforcement agencies in different states routinely assist one another in 
investigations. Voltmtaiycooperation is consistentwith each state retaining responsibilityfor exercising 
its own police powers. Congress can also provide for federal agencies to assist state law enforcement in 
ways that do not pre-empt the sovereign functions of state legislatures"' nor co-opt state law 
enforcement.’* Thus, under the Fleeing Felons Act,” passed in 1934, federal law assists local 
enforcement by imposing federal penalties on "roving criminals" who would be subject to extradition. 
The purpose was neither to deny nor interfere with state extradition, but merely to assist in the 
apprehension of fugitives When the federal government assists in a state's investigation by searching 
for and returning a fleeing felon, it does so for prosecution by the state where the crime occurred. In 
these instances, the federaJ government assists states in a manner not unlike what the states do for each 
other through required extradition and sometimes through voluntary assistance. Providing such 
investigative assistance differs from assuming the responsibility for prosecution. Like the power to 
define crime, the power to prosecute crime is an essential and exclusive attribute of a government's 
sovereignty. 

HI. FEBERAL CRIMINAL LAW AS A THREAT TO THE INNOCENT 

As the frameworkof the federal system has been forgotten, the federalizationof crime itself has 
occurre4 as previously described, under the Conunerce Clause. In that process of transferring police 
power from the states to the federal government, Congress has also transferred or delegated much of its 
own legislative power to the federal Judiciary. Congress drafts so many criminal statutes with such 
uncertainty that federal courts effectively exercise Congress' legislative power of defining crimes. This 
failure adequately to define federal crimes greatly increases tb.e potential for arbitrary law enforcement 
in ways that the federaicourts would find violative ofdue process if done by state law.” Transferor the 
power to define crimes from the states to Congress, from Congress to the federaljudiciaiy, and from the 
federal judiciary to the Justice Department, means that some arbitrarily-selected defendants will be tried 
in federal court under the uncertain definitions of federal criminal law when they should be tried, if at all, 
under the clearer standards of state law, in state or local courts, by local juries. 

A. CONGRESS TURNS REGULATIONS INTO CRIMES 

The development of national police powers through the Commerce Clause has come about in 
part due to the failure to distinguish true crimes from regulatory offenses. True crimes cany a "moral 
stigma" bscausethey indicate that the defendant knowingly did something wrong in that he consciously 
broke the law. Regulatotyoffenses, on the other hand, require or prohibit some act regardless of whether 
the defendant didso knowingly. Regulatoryoffense^ therefore, have not generally carried the same kind 
of moral stigma or public shame. The states and the federal government create regulatory offenses 
typically as part of economic regulation; they provide for the possibility of criminal sanctions in order 
to spur compliance. 

The core element of federal regulatory offenses generally involves Congress' power under the 
Commerce Clause to regulate commerce. If a statute prohibits transporting certain goods across state 
lines, for example, the criminal sanction attachesto the interstate shipment, which is both the essential 
and the jurisdictional element of the statute. This was the situation in the previously discussed Lottery 
Case , Champion v. Ames’’ In that case, regulations criminalized only the transportation of certain 
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goods across state lines, not the manufacturing or use of those goods. More cotnmonly today, though. 
Congress does create true crimes which are simply and often implausibly “hooked" to the Commerce 
Clause. Thus it vim that Congress made it crimina! (as states had already done) to possess a gim near a 
school based on the notion --rejected by the Supreme Court m U.S. v, Lopez’"‘ — that guns near schools 
had a substantialeffecton interstatecommerce In doing so, Congresshas combined, in a constitutionally 
questionable way, its separate powers to create crimes against federal interests with its power to regulate 
commerce affecting more than one state. 

The essential difference between an exercise of Congress’ power to enforce a regulation by use 
of criminal sanction and a supposed power to punish crimes involves moral condemnation.” While 
violation of a regulation of commerce, suoh as the Fair Labor Standards Act,’* may carry a criminal 
penalty, such a violation is not generally thought of as a "crime." The "offense" lacks the moral 
turpitude of crimes such as murder, rape, theft, or even simple misdemeanors. It has been difficult to draw 
this distinction in practice between regulatory offenses which carry a possible penalty and true crimes, 
due to the interplay between constitutional and criminal law issues. The inclusion of commerce-based 
jurisdiction^ elements in federal statutes has confused both the jurisdictional and substantive issues, 
especially under the federal mail and wire fraud statutes Is the essential core of the federal crime of mail 
fraud the use of the mails, or fraud, or both? If it is truly a crime, the essence is the fraud. If it is 
primarily a regulation, which was its original constitutional justification, namely a prohibition in the 
postal acts regulating the mails, then it is not truly a crime. Nevertheless, federal prosecutors and judges 
certainly treat these offenses as true crimes, as evidenced by their frequent use and substantial sentences. 

Congress routinely confuses regulatory and criminal concepts in the process of justifying federal 
criminal laws. This explains much of the growth in federal criminal law directed at corporations. The 
most notable example may be the Racketeering Statute known as RICO, which stands for Racketeer 
Influenced Corrupt Organizations While the title of the act makes it seem that the act prohibits certain 
practices of organized crime, RICO also targets corporations as well as any other group which is said t o 
he an "enterprise" involved in certain listed crimes, including fraud Under RICO, almost any crime that 
is at all organized qu^ifies. RlCO's "enterprise liability" lumps corporations and other lawful entities 
together with traditional organized criminal gangs.” 

B. CONGRESS LEAVES DEFINmON OF KEY TERMS IN CRIMES TO FEDERAL 
COURTS 

Careful definition of crimes is tedious woik. As with much of its legislation. Congress prefers to 
leave the difficult issues that arise in the course of drafting to the courts. While this may be acceptable 
in non-criminal matters, this practice in crimina! statutes means that potential defendants do n ot iways 
know what the law prohibits and that federal courts effectively exercise a power that the Constitution 
restricts to the Congress. 

1 . STRICT OR LIBERAL CONSTRUCTION OF CRIMINAL STATUTES? 

AU language has its ambiguities. As a result, courts will have to do a certain amount of 
interpretation. In matters of criminal law, Anglo-American tradition has specified the rule of "strict 
construction" to avoid unfairness to persons who cannot clearly understand that their conduct is 
prohibited. The interpretation of feder^ crimes has been complicated by the inclusion of references to 
the Commerce Clause, which has already been discussed, and also a) the failure of federal courts to adhere 
to the traditional rule of strict construction and b) the fact that federal crimes are a breed apart from 
most state crimes. 
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a. CONSTRUCTION OF FEDERAL CRIMES 

United Stales v. Kozminsld'°'‘ demonstrates both the manner in which federal courts should 
construe federal criminal statutes and also the willingness of the Justice Department to stretch the 
coverage of federal criminal statutes when the defendant has done something "bad" which nevertheless 
is not actually covered by the language of the statute. In Kozminski the Supreme Court interpreted the 
term "involuntary serviude" in a federal, criminal civil rights statute enacted after the Civil War making 
slavery a crimintil offense Congress certainly was authorized to enact this statute in order to implement 
the Thirteenth Amendment's prohibition of slavery. The Justice Department, however, had stretched 
the statuteto apply to general psychological coercion. The defendants in the case had usedtactics (denial 
of pay, substandard living conations, and isolation) that were certainly wrongful, but not necessarily 
criminal under federal law, to convince two mentally-impaired adults to believe they had no alternative 
but to work on the defendants' farm. The defendants' acts would have been prosecutable under state law 
and possibly under other federal laws. Nevertheless, the Justice Department tried unsuccessfiilly to 
persuade the Supreme Court to give a very broad reading to the term "involuntary servitude." In 
rejecting that attempt, the Court illustrated what a dangerous interpretation the federal prosecutors were 
seeking by noting such an interpretation would make criminal all kinds of non-criminal conduct: 

[T]he Government conceded at oral argument that under its interpretation [the statute] 
couid be c.sed to punish a parent who coerced an adult son or daughter into 
working in the family business by threatening withdrawal of affection . . . . It 
has also been suggested that the Government’s construction would cover a political 
leader who uses charisma to induce others to work withoutpay or a religious leader who 
obtains personal services by means of religious indoctrination."” (Emphasis added). 

The Court rejected the Government’s interpretation because it "would delegate to prosecutors 
and juries the inherently legislative task of determining what tj-pe of coercive activities are so morally 
reprehensible that they should be punished as crimes. It would also subject individuals to the risk of 
arbitrary or discriminatory prosecution and conviction."’” While the Court reversed the case, that did 
not erase the fact the defendants had been prosecuted under a law that did not apply to them. 

b. LIBERAL CONSTRUCTION 

Although the terra "involuntary servitude" construed in Kozminski is not a common law term, 
it has a history connected with the abolition of the effects of slavery which provides some common 
sense constraints on attempts to expand the statute. Many federal criminal statutes, however, notably 
those referred to as "white collar" or "organized crime" statutes, use terminology which lacks historical 
or common sense meanings. Such terminology requires greater precision in definition and narrow 
construction in order to ensure fair notice of what is prohibited. Unfortunately, that has not been the 
practice. 

The sponsors of RICO recognized the impossibility of defining the term "organized crime" as 
well as the fact that any attempt to do so might impermissibly create a "status offense" (an offense for 
which no criminal act is requirrf),"” The Suprone Court has said that legislatures are barred by the 
Constitution from making it a crime to "be” a member of a group or organization.’” RICO therefore 
didnot use the term "organized crime"; rather, it defined "racketeering activity" and "enterprise, a 
term drawn from sociology. 

In RICO, the potential for manipulation of language has been combined with an anti-corporate 
bias. At least some sociological terminology of RICO rests on theoretical conceptions drawn from leftist 
ideology. The creator of the critical term "enterprise" and the concept of "enterprise liability" in RICO 
has equated ordinary business executives with members of the Mafia.’”* While federal prosecutors and 
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federal courts are oblivious to the origins of the concepts underpinning RICO, they have since about 
1970 accepted the notion that pursuit of "white collar" and organized crime and corruption justifies 
libera! construction of criminal statutes.'” RICOactaally provides for liberal construction.'” But even 
in statutes that do not provide liberal construction, federal courts have been more willing to loosely 
construe statutes, which target business practices. This willingness to construe liberally statutes aimed at 
"white co!Iar"and organizedcrime seems relatedto the anti-corruptionethic described by ProfessorJohn 
Noonan.’” 

The potential for abuse is probably most serious when a RICOdiarge is based on mail fraud. The 
mail fraud statute itself is broadly defined and uncertain in application. Federal courts have construed it 
expansively.'"’ Any act of fraud may constitute a federal offense if done in connection with the mails 
or telephone or telegraphy.' ' ' The term "fraud," moreover, is undefined in the federal statute and the 
jurisprudence basically disagrees as to tvhatis required to establish criminal fraud."* With respect to 
fraud in a RICO charge, a court may liberally construe a federal statute of uncertain definition, and 
incorporate a state misdemeanor as the criminal act of fiaud An indiolment for racketeeringunder MCO 
based on two acts of fraud communicatedby mail or telephone may be far removed from organized crime 
activity; it also may lack the basic requirement of culpability due to uncertainty about the presence of 
a mens rea. 


2. LIBERAL CONSTRUCTION VIOLATES SEPARATION OF POWERS 

Liberal construction violates the constitutional principle of separation of powers. As long ago 
explained by Chief Justice Marshall, the Constitution’sprincipleof separationof powers requires the rule 
of strict construction in all federal crimes. 

The rule that penal laws are to be construed strictly is perhaps not much less old than 
construction itself. It is founded on the tenderness of the law for the rights of individuals; and 
on the plain principle that /he power q/punisAmeni is vested in the legislative, not in the judteial 
department. It is the legislature, not the court, which is to define a crime, and ordain its 
punishment.'^' 

When courts liberally construe criminal statutes without such direction, they are assuming the 
legislative function without any basis for doing so. Admittedly, a distinction between construing and 
defining crimes may be difficult to draw. As applied to federal "racketeering" and public corruption 
statutes, however, federal courts have clearly crossed the uncertain line between ’'construction" and 
"definition," as Professor Noonan has discus^. 

For almost two centuries it had been black letter law that there was no federal 
common law of crimes - that is. federal judges lacked the powerto turn evils into crimes 
the way English judges had done; every act which counted as a federal crime had to be 
an act proscribed by Congress. T o a substantiald^ree. broad federal statutes and judicial 
self-confidence had made the black letter rule a myth .... The judges' freedom to 
interpret the criminal law gave them in fact the power, if they choseto exercise it, o f 
making new law - of creating in effect a new federal common law of crime. With 
Slates v.J Kenney [462 F.2d 1 205 ( 1 972)] this judicial freedom was exercised 
in r^ard to bribery."* 

C. MAKING NON-CRIMINAL ACTS INTO CRIMES RETROACTIVELY 

However well intentioned, federal courts have violated long-standing limitations on their 
authority by expanding federal criminal statutes. Those limits stem from the early constitutional 
arguments against any federal common law of crimes; they expressed a distrast of the common law 
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judicial power to create crimes in addition to the concern that federal criminal jurisdiction not encroach 
upon the states "* Then and ever since there has been a strong pwjular desire to constrain judges by 
preventing an expansive common-law process of interpretation. 

1 . THE FEDERAL COURTS ALLOW RETROACTIVITY 

The arguments about judicially-defined crimes have long raised the charge of ex post facto 
application of the law."’ Although Congress has not completely delegated to federal courts the power 
of defining crime, to the extent that Congress leaves a statute loosely worded, especially if it calls for 
broad construction, it effectively commits to the courts much of their law-defining powers. At least 
crimes defined by reference to common law terms limit the Court's interpretive discretion due to the 
body of jurisprudence which has fairly well fixed the meaning of the terms."' Thus, the federal murder 
statute adopts the traditional common law formulation tied to "malice aforethought.""’ While the 
federal courts are able to exercise the common law function of further interpreting the crime prohibited, 
but not defined by Congress, that power — if respected — is restrained. By using words which have well- 
settled meanings according to the substantive principles of the common law, the body of common law 
discourse serves as a restriction in the process of interpretation. 

Judicial definition of criminal legislation raises the same kind of objection addressed by the 
Constitution’s ex post facto prohibition, namely that newly "defined" crimes cannot be applied 
retroactively."’ The federal courts, however, have not viewed definition of statutes through judicial 
construction as a violation of the ex post ;fac(o clause of the Constitution."' Nevertheless, the Supreme 
Court has rtcognirsed that judicial definition of crime can violate due process if a new construction of a 
statute is in effect a retroactive application of a foieral crime.'" In some sense, this objection is 
applicable to the interpretation of almost every criminal statute.'" The problem, however, is more 
pronounced in the interpretation of statutory offenses, both malum prohibitum crimes and mere 
regulatory offenses, which lack the fairly well-settled meaning of common law crimes."’ Given the 
preponderance of such statutes among federal criminal laws and the looseness of federal construction, 
the retroactive application of crimes necessarily results. To recognize the validity of constitutional 
challenges based on retroactivity would and should place substantial restrictions on federal criminal 
law."* 


Challenges to loosely worded federal statutes on the grounds that they create retroactive or ex 
post facto violations or that they ate vague or over broad have not succeeded because courts seem 
confident in their ability to do justice by interpreting the statute. The objection is not that Congress’ 
passage of the hviis exposi facto, butthat its delegation of the definitionalpowerto the courts produces 
that effect. Whatever authority Congress has to delegate its powers,"* the power to define crimes is 
different due to the problem of retroactive effect A separation-of-powersanalysis dictates that criminal 
statutes be distinguished from economic legislation. Nevertheless, the Court has been cortuningliim 
interpretation of criminal statutes with other statutes enacted pursuant to the Cottunerce Clause." 
Economic legislation, including regulatory offenses or provisions for administrative crimes, may also 
raise certain separation of powers problems between Congress and administrative agencies.' The 
separation of powers concerns here addressed are those between Congress and the Courts. 

2. THE JUSTinCATION: THE NEED TO ROOT OUT CORRUPTION 

Behind the federalism and the separation of powers issues, one looks for reasons why the federal 
courts and prosecutors would press the federalization of crimes Professor Noonan's summary of the 
developments under RICO and other federal crimes explains how federal prosecutors and courts have 
taken it upon themselves to decide what does and does not amount to public corruption. In discussing 
ABSCAM"’ and related "sting operations," he describes how public corruption cases have restructured 
political power; 
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Reciprocity remained central to politics. Federal prosecutors would decide which 
reciprocities were criminal. Federal judges would decide if the prosecutors’ distinctions 
should be upheld. Definers of what exchanges constituted bribery, these prosecutors and 
jud^ were unlikely to for^o their new power. Employing means that wouldhave been 
criminal if employed by private persons, the executive branch was in a position to 
supervise every governmentoflioialin the country from trafSc court clerks to senators. 

The judicial branch was in a position to approve or disapprove this supervision. 
Enforcers of the antibribery ethic by the criminal law, these prosecutors and judges had 
become the guardians of honest government, local, state, and national, in America. At 
the center of this supervisory system created by the Hcbbs Act, the Travel Act, the 
IntexBai Revenue C^e, riie mail and vrire Band statutes, the conspiracy statute, and 
BICO, and "the federal common law" based on these acts, was the crime of bribery. A 
new stage in the use of the concept of the bribe had been reached. This epoch, which 
began about 1968, caused unprecedentedpressure for the creation of a clear line between 
what could lead to disgr-acc and prison and the voluntary contributionsthat were the fuel 
of politics in a democracy. 

The critic^ step in the prosecutionofpubliccorruptiondidnot begin with Watergate, but rather, 
with efforts in the late i960s started under the Nixon administration and continued under succeeding 
administrations. PresidentNixon presented himself as a "believer in decentralization" but, "under his 
administration, a combination of old laws, prosecutorial ingenuity, judicial imperialism, and new 
legislation , . . began an effective federalization of the law of bribery."”^ An important step in this 
process was the expanded interpretation of the Hobbs Act'” to include bribery as well as extortion.'” 
In addition to thersinterpretationof this Act, federal prosecutors also relied on a variety of federal laws, 
including the Travel Act, criminal laws on tax evasion, the mall fraudand wire ftaud acts, conspiracy law 
"and, above all," RICO.' With the aidof sympatheticinterpretationsofthese statutes by federaljudges, 
federal prosecutors established themselves as the protectors of public morality. 

The argument that elected state officials cannot be trusted to prosecute local corruption certainly 
has some truth to it. It does not follow, however, that the situation requires the "independence" of federal 
prosecutors. According to the anti-corruption argument, if the feder^ prosecutors are not vigorous in 
their investigations of local officials, the people will be deprived of good government.”* This argument 
ftir federal police powers assumes not only that federal law enforcement is better able to prosecute 
corruption, but also that criminal prosecution is preferable to other forms of attack on corruption, 
namely the democratic process. 

The anti-corruptionargumentfor the federalizationof crime is similarlo the argument made for 
the IndependentCounsel Statute. It has been aigued that the Executive Branch of the federal government 
cannot te trusted to prosecute the corruption of its own. Again, that may be true. In both the state and 
federal situations, however, the solutions are not only constitutionally questionable, but may be worse 
than the original problem. In both cases,the proper solution is to be found in the democratic process, a 
vigilant free press, and the structure of the Constitution’s limitation on powers. 

Concedingthe existence of public corruption does not require acceptance ofthe proposition that 
the federal government has a direct role in protecting public morality, which is precisely what criminal 
law-- as opposed to the regulation of commerce — does. The federalization of crime involves a shift of 
power from a multitude of locally elected officials, to an independent, centralized censor of public 
morality, staffed by career civil servants. While most of these federal civil servants are persons of 
integrity, dedication, and good intentions, it is naive to suppose that they ate above politics, even if they 
are not involved in dected, partisan politics. To criticize the police power of federal officials does not 
mean to imply that state officials never abuse their own police powers. To hold both federal and state 
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powers wiihin their respective bounds is lo reaffirm the fcdcralisin principle that freedom flourishes when 
power IS diffused. 

IV. THE CONCLUSION: WHERE TO PLACE YOUR TRUST? 

The federalization of crime presents great danger because it is a centralized power, the abuse o f 
w hich has nationwide — indeed, worldwide'*’ _ consequences. State officials can and have abused their 
own police powers, but those abuses are subject to constitutional and practical checks. While similar 
protections should operate against the abuses of federallaw enforcement, they do not operate in practice 
because Congress and the courts are joined in the abuse of federal criminal law 

State law enforcement operates under a number of restraints on its powers: 1 ) state law 
enforcement, unlike the federal, has all it can do to discharge its front-line responsibilitiesto investigate 
and prosecute all crimes svidiin its jurisdiction; 2) state prosecutors are generally elected and therefore 
politically accountable in ways that federally-appointed United States’ attorneys are not; 3) individual 
state law enforcement agents and agencies are constrained by much more limited resources than federal 
law enforcement, 4) a state's power and therefore its potential abuses are confined within its own 
boundanes; 5) even within those borders, state police and prosecutorial practices are subject to more 
aggressive federal court review than are the practices of federal law enforcement, due to the greater 
availability and frequent use of federal civil rights actions. 

The checks on federal law enforcement, on the other hand, are those of structural restraints on 
power through federalism and separation of powers. Within the Congress and between the Congress and 
the Executive branch, the normal institutional checks, which block or slow the passage of ill-conceived 
legislation, are networking as they should to prevent the federalization of criminal law. No member of 
Congress wants to be accused of favoring criminals. Thus, any legislation labeled "anti-criminal" 
stampedes the Congress, often at the initiation of the Executive branch, with little likelihood of being 
checked by the federal judiciary This distortion of the Constitution’s process enjoys popular support 
because the public naively assumes that it somehow has an effect in reducing crime. Instead of fighting 
crime, as this statement has tried to e.xplam, much of federal criminal law places the innocent at risk and 
does so lawlessly under the Constitution. 
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still leave the vast bulk of criminal cases in the state courts. Enlarging the federal courts sufficiently to t^e on the bulk 
of these cases would indeed change theu character beyond recognition and be incompatible w'ith their other constiUilional 
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luncUons"). 

58. teller to the Chief Justice, supra noie 56 at Al. ("Not only does [prosecuting armed street-level criminals in federal 
court] do violence to concepts of federalism, the cost to national taxpayers is at least three times more than if the [state] 
handled these cases"). See o/so U.S v Jones, 1999 Wl. 42038 (E.D Va.). (Try ing street crimes in federal raOicr than state 
court "forcels] federal taxpayers to support local la^^ enforcement . . at a significantly greater expense than would a 
comparable state prosecution. The rales (for court-appointed counsel are] more than ten times the amount the 
Commonwealth provides") 

59 Regarding increasing expenditures, see ABA TASK FORCE REPORT, mpro note 2, at 14. Overall federal justice 
system expenditures have increased dramatically. Between 1982 and 1 993, federal expenditures increased at tw'ice the rate 
of comparable state and local expenditures, mcreasing 317% as compared to 163%. The number of federal justice system 
personnel increased by 96% from 1 982 to 1 993 

60. U.S. CONST, art. I, section 8, cl, 1 

6 1 , See Baker, Nationalizing Criminal Law: Does Organized Crime Make It Necessary or Proper? 16 RUTGERS LAW 
JOURNAL 495, 504-13 (1985). 

62, 514U.S. 549,566(1995). 

63. See Hal Burbach, Violence and the Public Schools at 3. <http://cuny.edschool.virginia.edu/-rkb3b/Hal/School 
Violence.html (visited Feb, 14, 1 999). Discusses surreyed judges who ranked "Family Breakdown" higher than "Drugs." 
"No Jobs," "Poor Housing," "Poor Education", or "Don't Know'" as a reason for juvenile crime. See also OFFICE OF 
JUVENILE JUSTICE AND DELINQUENCY PREVENTION. FACT SHEET #8: FAMILY STRENGTHENING FOR HIGH-RISK 
YOUTH (March 1994)al 1 (as paginated in < http:/Av'ww. ncirs.org/txtriles/fs-9408.txt. visited February 14. 1999), id, 
FACT SHEET #21 ; VIOLENT FAMILIES AND YOUTH VIOLENCE (December 1 994) at 2 (as paginated in 
< htto://ww'W'.ncirs.org/txtriles/fs-9421 txt. visited FebruaryH, 1999). 

64 ABA ANNUAL REPORT, supra note 46. at 12. Reports that increasing numbers of police arc being deployed m 
community policing programs. By 1 993, 40% of the nation's larger police departments had established community- 
policing programs. The Violent Cnme Control and Law Enforcement Act of 1 994 authorized funding up to S8.8 billion to 
assist slates and localities in hiring officers for community-based policing. B\ 1 997. 57,000 new officers had been hired 
and an additional 17,000 were included in the 1998 budget request. 

65. FEDERAL BUREAU OF INVESTIGATION (R. TROJANOWICZ ET AL). COMMUNITY POLICING: A SURVEY OF POLICE 
DEPARTMENTS IN THE UNITED STATES (1994) al 2-3 (as paginated in < http://www.concentric.net/-~dwoods/snidv.hUrL 
visited February 13, 1999). Community poliemg is believed to have decreased the incidence of such "neighborhood" or 
local crimes as street-level drug dealing and general "social disorder." Forty-eight percent of police chiefs reported 
"serious" crime had decreased in their precincts since implementing community-policing programs. Fifty-nine percent 
reported that "less serious" crime had decreased; between 77-82% reported street level drug dealing, "social disorder" and 
"physical disorder" had decreased as well. 

66. Id at 2. Of the police chiefs who implemented community-policing programs. 74% reported using "park and walk" 
programs and 1 4% used fool patrols, as distinct from "park and walks." 

67. Jd at 2. Of the police chiefs who implemented community policing programs, 77% had assigned community ofticers 
to defined beats and 6S% hod decentralized offices in beat areas. 

68 . 5r«W.LAFAVE&J. ISRAEL. CRIMINAL PROCEDURE 508. 631 (2dcd. 1992 [hereinafter LAPAVE & ISRAEL. 
CRIMINAL PROCEDURE]. 

69. N. Morton, 5>'m6o/«c Policies in Clinton's Crime Control Agenda, IBUFF CRIM. L.REV. 67 (1997); Cities with High 
Crime, Poverty get Federal Money for More Police, THE BOSTON GLOBE, May 30, 1 998, at A7. See also Violent Crime 
Control and Law Enforcement Act of 1994, 18 U.S C, sections 921(aX 922. 

70. U.S. CONST ait. m, section 2; Duncan V. Louisiana. 391 U.S. 145. 1 56 (1968) (A jury of peers is "an inestimable 
safeguard against the corrupt or overzealous prosecutor... "). 

71 . See BUREAU OF JUSTICE STATISTICS, CRIMINAL VICTIMIZATIOK, supra note 46, at 1 . reporting that only 40% of 
violent crimes and 30% of propeit)' crimes >^*616 reported to police in 1 996. 

72. ABA ANNUAL REPORT, supra note 46 at 10; LAFAVE & ISRAEL, CRIMINAL PROCEDURE, supra note 68, at 20. 
("[F]or those crimes on which the F.B.I collects data, there is ai^roximately one arrest for every five offenses reported to 
the police"). 

73. LAFAVE&ISRAEL.CRIMINALPROCEDUR£.supranole68.at 21. 
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74. BUREAU OF lUSnCE STATISTiCS, COMPDOIM supra note 38. at 7, Figure S 2 Show-s Uiat of all federal cnroinai 
defendants prosecuted in 1995, forty -six percent were convicted, i'ee a/sp LAFAVE&ISRAEI-. CRIMINAL PROCEDURE. 
supra note 68, at 27. About two-thirds of slate criminal defendants arrested for felonies arc convicted. 

75. BUREAU OF iUSTICE ST,-\T1STICS. FELONY SENTENCES. note 36. at 2; Beale, Too Many Too Few. supra note 
9. 

76. BUREAU OF JUSTICE STATISTICS SPECIAL REPORT. RECIDIVISM OF PRISONERS RELEASED IN 1983. at 1 . 2 Of 
all prisoners released from prisons in 1 983. 62.5% were reairesied for a felony or senous misdemeanor within three years, 
of prisoners age 18 to 24 with 11 or more pnor arrests, 94 l%wercrcan-esled within three y ears, prior to their release from 
prison, that year’s cohort had been arrested and charg^ with an average of more than 12 oficnscs each See also MARVlf'.’ 
WOLFGANG ET AL-, DELINQUENCY IN A BIRTH COHORT(l972), finding that 6% of a cohort of boys bom in 
Philadelphia in 1945 accounted forever 50% of offenses. But see William Raspberry. Crm;*? and the 6 Percent Solution. 
THE WASHINGTON POST, March 14. 1994 at A 19, noting that the six percent figure is often misinterpreted to mean that 
six percent of crutnmals (not six percent of the total population) commit over half of all crimes, 

77. ! CRIMINAL CAREERS AND ' CAREER CRIMINALS- (Al&ed Blumstein el ai. eds., 1 996) 

78. LAFAVE & ISRAEL, CRIMINAL PROCEDURE, supm note 68, at 2 1 , 

79. See BUREAUCffJUST!CESTATISllCS.COMPENDIUM.«prn note 38,8t 17, Table 1 3; LAFAVE & ISRAEL. 
CRIMINAL PROCEDURE, supra note 68, at 623, 624. 

80. LAFAVE & ISRAEL, CRIMINAL PROCEDURE sapro notc68. at 21. 

8 1 . The minimum evidentiary requirement to bring a prosecution in good faith is probable cause that the defendant has 
Gommitled a crime. The broader the criminal statute, die easier it is to establish probable cause. Even if broad criminal 
statotes ease the burden of proof, they impose another undue burden on the prosecutor. The prosecutor need not and 
should not decline to prosecute simply because he may not be convinced prior to trial of the defendant's guilt beyond a 
reasonable doubt. He knows that there may be certain things not known to hun. but possibly to the defendant, which may 
orritay not come out at trial. While excrotsing ethical restraint, the prosecutor's professional responsibility docs not 
include building the defendant's case. 

82- BUREAU OF JUSTICE STATISTICS, COMPENDIUM, supra note 3S, at 39 ("52% of those convicted [federal criminal 
dcfaidantsin 1995) pleaded guilty, while only 8% were convicted atinary, LAFAVE & ISRAEL, CRIMINAL PROCEDURE. 
supra note 68, at 26, noting that guilty pleas accoum for 75-90% of dispositions. 

83. In ^me jurisdictions, the prosecution ma\ not in practice be able to do adequate screening for various reasons. In a 
jurisdiction that requires the prosecutor to accept or reject charges in a relatively short period of time, eg., 48 hours, the 
prosecutor will have insutlicienl time to give adequate review to the charges. Under those circumstances, prudence 
dictates tiiat the prosecutor accept all cases that might well be iriable. All things being the same, the plea bargain rate 
would lUcely be higher in such a jurisdiction. 

84. Buf seeKuri A. Sci^khltT,Lccktd end loaded: Taking Aim at the Croseing Use of the American Military in Civi7wfi 
law Enforcement Operations, 26LOYOLA OF LOS ANGELES LJl. 1251 (1993). 

85 U.S. CONST. art.IV, section 4. See Jav S. Bybee, Jnsunn^Domesrie Tranquility: lopes. Federalization ofCrime^ and 
the Forganen Role of the Domestic Violence Clause, 66 OEO. WASH. L, REV, \ . 75-76 (199?) [bereinaRer Bybee. Insuring 
Domestic Tranquility]. 

86. Beale, TooMany/Too Few.supra nofe 9, at 997 ("Dual federal-state criminal jurisdicUon is now the rule rather than 
the exception. Federal law reaches at least some instances of each of the following state offenses: theft, fraud, extortion, 
bribery, assault, domestic violence, robbery, murder, weapons offenses, and drug offenses In many instances, federal law' 
overlaps almost completely with state law'. . ,") (citations omitted). 

87. SeePrintzv. U.S,. 521 U.S. 98(1997) 

88. See Byb^, Insuring Domestic Tranqvi!it\\ supra note 85, at 49-52. 

89- U-S.CONST.ariIV,seciion2,cl.2, 

90. CaUfomia v. Superior Court of CaUfomra. 482 U.S. 400. 406 p 987), (The Extradition Clause, however, docs not 
specifically establish a procedure by which interstate extradition is to take place, and. accordingly, has never been 
considered to be self-executing"). In 1793. Congress enacted the Extradition Act (Act of Feb 12, 1793, ch 7, section \, \ 
Stat 302) to regulate the process. 

91. New York v. U S.. 505 U.S. 144 (1992) 
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n JfePrmEz v. U,S., 521 U S 98 (1997 
93, UU.S.C secuonl073. 

94 See, e.g. , Papachrisstou v. Cit>' of Jacksonville. 405 U S. 156 (1972). 

95 188 U.S, 321 (1903), 

96 5I4U.S 549(1995). 

97 See sitpra note 1 9 and accompanying lext. 

98, 29U,S.C. scction216(l996), 

99 U.S.v.Turke«e.452 U.S. 576(1981). 

100. 487 U.S. 931 (1988), 

101. /dal 949, 

102. Id ax 949, 

1 03. BLACiC’S LAW DlCnONARY446 (4*’’ ed 1968) (Slaiutoiy- crimes arc those created by siatute. as distinguished from 
those such as are known to the common law). 

104. Robinson v. California, 370 U.S 660 (1962). 

105. 18 u s e. §1961 (1982). 

1 06. According to Ihc sociologist who invented the icnn "enterprise liabiiit>-“ used m RICO, the only apparent 
distinction between “organized criminals’' and business people arc that the former arc economicaliy and psychologscally 
underdeveloped persons in the process of evolving into white-collar criminals. See E. SUTHERL.AN'D & D CRESSE3 , 
CRIMINOLOGY 270-71 (10*^ cd. 1978) 

1 07 The Court has held that strict consirucuon is inapplicable when congressional intent, as evinced by legiskisve 
hisiorv', js that the .statute be construed liberally. United States v. TurkcUe, 452 U.S. 576. 588-93 (1981). It has been 
argued that the rale cf liberal construction comport.s with the trend of the states The argument equates liberal 
construction with tiie construction of words according to their "fair import " In fact, liberal construction and construction 
according to "fair import" derive from opposing attitudes about the proper role of the judiciary. Where liberal 
construction endorses judicial lawmaking, “fair import” consiiuction is rooted in a reaction to the common law powers of 
judges. Moreover, the fact that some stales may adopt lil^ral standards of construction does not necessarily justify a 
liberal standard for federal legislation Slates have primarily been concerned w ith the common law offenses or what are 
considered "ordinary" crimes. Even though slates have generally departed from the common law of crimes in favor of 
codification and have modified the elements of particular crimes, the codification of crimes foliow's in large part the 
content of the common law of crimes Such crimes present few' constitutional problems in terms of notice because the core 
meaning* of crimes such as murder, rape, and robber^' are w'cll understood. On the other hand, newly created crirnes, 
whether state or federal, which proscribe conduct in language that is unclear, are more likely to present notice probiems. 

108 Pub.L. 91-452, Title IX. section 904(a). Oct. 15. 1970. 84 Slat. 941 provides that "The provisions of this title [RICO] 
siall be liberally construed to efTechiaie its remedial purposes." 

109 See genero//j/J NOONAN. BRIBES (1984). 

1 10. See John C. CofTee, Jr, From Tori to Crime: Some Re/Iections on the CriminalizaitotJ of Fiduciary Breaches and the 
Problematic Line Between Law and Ethics. 1 9 AM. CRJM. L REV. 117(1981) [hereinafter Coffee, From Tort to Crime] and 
the cases cited therein. 

111. 18 U.S.C,5§ 1341. 1343(1994), 

1 12. Coffec.From Tort to Crime, supra note 1 10 at 126-27. ('[Clourts have refused to define 'scheme to defraud’ m terms 
of any objectively verifiable set of facts or circumstances. Indeed, judicial definiuon of the term has been almost 
exclusively negative"), 

1)3. United States v. Willbcrgcr, 1 8 U.S. 76 (1 820)(cmphasi5 added) The Court rcUed on Wiltberzer in narrowly 
construing the National Stolen Property Act, 18U S.C-2314 (1994). as applied to a copyright violation 5eeDowlmg v. 
United Stales, 473 U.S. 207,213-14 (1985). 

114. J. NOONAN. BRIBES 585-86(1984) 

115, On the Federalist-Republican conflict over the proper role of Ihc judicjary m the new republic, see generally R 
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ELLIS, THE JEFFERSONIAN CRISIS: COURTS AND POLITICS IN THE YOUNG REPUBLIC (1 971 ). 

1 16. See C, COOK. THE .AMERICAN CODIFICATION MOVEMENT: A STUDY OF ANTEBELLUM LECiAL REFORM 86. 91- 
92, 160-61 (1981). 

1 17. "This mode of proceeding manifestly partakes of the odious nature ofanex post facto law.* 2 L SWIFT. A SYSTEM 
OF THE LAWS OF THE STATE OF CONNECTICUT 365-66 (1796). quoted in M, HOR WITZ. THF, TRANSFORMATION OF 
AMERICAN LAW; 1780-1860 14 (1977), 

1 18. 1 W. STORY. LIFE AND LETrERSOFJOSEPHSTORY298(l851): 

Crimes are so various in their nature and character, and so infinitely diversified in their circumstances, that it is 
almost impossible to enumerate and define them with requisite certainty. An ingenious rogue will almost always 
escape from the text of the statute book. But how much more certain is the common taw. Its flexibility in 
adapting itself to all the circumstances of the various cases is wonderful. 

119 18 U.S.C. § nil (1994). 

120. SWIFT, as quoted in HOROWITZ, supra note 117 at 365-66. By construction, a court could render criminal an act 
which, under prior constructions, was not prohibited. 

121. Frank v. Mangam, 237 U.S. 309, 344 (191 5} (ex past facto clause of Constitution applies only to statutes). 

122. Marks v. U.S., 430 U.S. 188, 191-92 (1977) (retroactive application of standards annourKed in case decided 
subsequent to defendant's actions violates due process). 

123 J HALL,GENERAl.PRINCIPLESOFCRIMINAL)-AW6t(2ded I960) 

124 Supra, note 19. 

125. 5eeJ. NOONAN, BRIBES 586 (1984). 

126. See Schecter Poultry Corp. v. United States. 295 U.S 495 (1 935) and Panama Refming Co v Rvan,293 U.S. 388 
(1935) 

127 See Perez V. United States, 402 U.S. 146 (1 971) aitd the cases cited tlierem 

1 28- See Abrahams dt Snowden, SeparoWon of Powers and Administrative Crimes: A Study of Irreconcilahles. 1976 S 
ILL.U.L.J. 1,34-38.43,45-46,102-05,117-20. 

129. J. NOONAN. BRIBES 604-20(1984), 

1 30. Id. at 620 (emphasis added). 

131. Id. at 584. 

132 Id. 

133. 18 U.S.C. §1951 (1994). 

1 34. See U.S. v. Kenny, 462 F,2d 1205 (1972), cert, denied 409 U.S. 914 (1972), discussed in J. NOONAN, BRIBES 584-89 (1 984). 

135. J. NOONAN. BRIBES 587(1984). 

136. The Court in McNally v. U.S. ,483 U.S. 350, 360 (1987) declined to extend the scope of the mail fraud statute from protection 
of property rights to protection of a citizen's intangible right to honest and impartial government: 'Rather than construe the statute 
in a maiuter that leaves its outer boundaries ambiguous and involves the Federal Government in setting standards of disclosure and 
good government for local and state ofTicials, we read (section] 1341 as limited in scope to the protection of property rights. If 
Congress desires to go further, it must speak more clearly than tt has." McNally v. U.S. was legislatively overruled in November, 
1988. when Congress amended the statute to make intangible rights actionable. 

137. .See Linda Duetsch.AYanP/ea^sGwi/ryroMonepLaundenng, ASSOCIATED I^IESS ONLINE, March 9, 1999. U.S. 

Customs agents arrested lop Mexican bankers and executives in a money-laundering sting, raising tensions between the 
U.S. and Mexico. Mexico accused the United States of intruding on Mexican sovereignty. See also Chinese National. 

Companies Indicted on Arms Export Control Violation, ASSOCIATED PRESS NHWSWDtES, March 9, 1999. A U.S. fedent] 
grand jury indicted a Chinese immigrant to Canada, a Chinese national, and two foreign companies for gun running and 
money laundering. 
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STATEMENT OF JOHN T. SPOTILA 
ADMINISTRATOR 

OFFICE OF INFORMATION AND REGULATORY AFFAIRS 
OFFICE OF MANAGEMENT AND BUDGET 
before the 

COMMITTEE ON GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 
July 14, 1999 

Good afternoon, Mr. Chairman and members of the Committee. Thank you for inviting 
me to appear before you today. 

At the outset, on behalf of the President, I want to emphasize our commitment to the 
principles of federalism and our respect for the Tenth Amendment to the Constitution. Mr. 
Chairman, as you rightly have pointed out, “the national government has limited powers” and, 
generally, “government closest to the people woiks best.” President Clinton has actively 
encouraged intergovernmental consultation in his issuance of Executive Orders 12866 and 12875 
and his support for and signing of the Unfunded Mandates Reform Act. 

You have asked me to discuss S. 1214, the “Federalism Accountability Act of 1999.” 
This bill seeks to promote the integrity and effectiveness of our Federal system of government. 

It would do so in four ways - 

• having committee and conference reports contain an explicit statement on the extent to 
which the bill preempts State or local law; 


stating rules of construction regarding the preemption of State and local government 
authority by Federal laws and regulations; 
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• calling for extensive consultation with State, local, and tribal officials and their 
representatives, and the preparation by agencies of federalism assessments for their rules; 
and 

• establishing an information collection system to monitor Federal statutory, regulatory, 
and judicial preemption. 

S. 1214 clearly represents a serious effort to guide relations between the Federal 
government and state and local governments. We respect and support that effort. S. 1214 also 
avoidsanumberofproblemspresentinitsHousecounterpart,H.R. 2245. We are pleased at 
that. We do have concerns, however, that in its current form S. 1214 could have unintended 
consequences. These may include burdening agency efforts to protect safety, health, and the 
environment by imposing new administrative requirements on their activities and by encouraging 
additional litigation. The Administration believes that these aspects depart from the approach 
adopted in the Unfunded Mandates Reform Act, which it supported and is implementing. We 
believe that S. 1214 needs some revision if it is to accomplish its goal effectively. We would 
welcome the opportunity to work with you and your staff in this regard. 

The Department of Justice will be discussing the Administration’s concerns with Section 
6, “Rules of Constmction Relating to Preemption.” My testimony will focus on the 
Administration's views on Section 7, “Agency Federalism Assessments.” We do see a need for 
clarification and have some other drafting comments that we would like to share with you and 
your staff at a later point. They are not part of my testimony today. 

Our primary concerns with Section 7 revolve around the interaction between its creation 
of a series of new rulemaking requirements and the potential for harmfiil litigation arising from 
them. 

Section 7 would require each rulemaking agency to designate a special federalism officer to 
serve as a liaison to State and local officials and their designated representatives. Section 7(b) 
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would require each rulemaking agency, early in the process of developing a rule, to “consult 
with, and provide an opportunity for meaningful participation” by public officials of potentially 
affected governments. These are defined to include State, local, and tribal elected officials and 
their representative organizations. Section 7(c) would require ralemaking agencies, when 
publishing any proposed, interim final, or final rale which the federalism official identified as 
having a federalism impact, to publish in the Federal Register a formal federalism assessment. 
Each of these federalism assessments would involve four mandatory components: identifying 
“the extent to which the rule preempts State or local govermnent law,” analyzing the extent to 
which the rale regulates “in an area of traditional State authority” and the degree “to which State 
or local authority will be maintained,” describing the measures the agency took “to minimize the 
impact on State and local governments,” and describing the extent and nature of the agency’s 
prior consultations with public officials and “the extent to which those concerns have been met.” 

These new requirements may not be unreasonable in themselves. As now written, 
however, 

S. 1214 raises the risk that agencies could face litigation on each subcomponent of these 
requirements. The resultant need to document formally each and every aspect of an agency’s 
compliance with them could involve a significant new administrative burden. This is particularly 
true for agencies who are trying to implement laws and protect public health, safety, and the 
environment with limited resources. Even if the agency has acted in good faith, litigation can 
cause delays and drain scarce resources. To avoid such excessive litigation, the Administration 
feels that S. 1214 should include a statutory bar to judicial review of agency compliance with its 
provisions. 

There are practical implications in this regard. The intergovernmental consultation 
process described in Section 7 must take place before the rulemaking is first published in the 
Federal Register, We agree that such a process can be beneficial. Currently, as encouraged by 
E.O. 12875 and the Unfunded Mandates Reform Act, agencies reach out to State, local, and tribal 
governments and their representatives on a regular basis to hear their concerns and discuss 



important rulemakings. These discussions typicaliy proceed in a spirit of intergovernmental 
partnership, often informally, after reasonable efforts to reach those most likely to be interested. 
Thus, as a general matter, we believe agencies already carry out consultations as envisioned in 
Section 7 and do so in a meaningful way. 

Our concern here revolves around increasing the potential for litigation. If we make 
these collegial, informal discussions subject to the possibility of judicial review, it would change 
the whole dynamic. Rather than discussing matters openly in a spirit of partnership, some 
agencies could resort to check-lists - building up a record that proves that each step has been 
carried out. There would be internal agency monitoring to ensure that the check-lists are 
complete and an emphasis on objective documentation that could be used in court. Instead of 
working to improve their rules, agencies might shift their focus to improving their litigation 
position. 

This will divert scarce resources. Agencies would feel compelled to prove that each step 
has been carried out fully, even if the particular rulemaking does not have the scope and 
importance to warrant such extensive administrative effort. Instead of tailoring their informal 
prepublication discussions as the circumstances of the rulemaking warrant, agencies would feel a 
need to create a premiemaking record as formal and objectively documented as their counsel 
deems necessary to withstand a court challenge. It is not at all clear that this will lead to better 
rales, despite the good intentions embodied in Section 7. 

How might this play out? Here is an example. Section 7 directs each agency to “provide 
an opportunity for meaningful participation by public officials of governments that may 
potentially be affected.” We agree that agencies should do so. But allowing judicial review of 
agency compliance with this provision would permit potential litigants to ask a Federal judge to 
decide a wide variety of new issues. How much notice is legally adequate to “provide an 
opportunity?” How much outreach effort does an agency have to make to seek “meaningful 
participation?” If an agency conducts extensive consultations with some of the Big 7, can others 
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of the Big 7 litigate their failing to be included? What about individual State or local 
governments that do not agree with positions taken by the Big 7? Do they each need to be 
invited to participate? What kind of objectively documented finding does a “federalism official” 
have to make to determine that a rulemaking does not have “a federalism impact, ’’and thus does 
not require a “federalism assessment?” The agencies would have to consider, plan for, and 
determine how to resolve questions like these. This would take time. It also might keep them 
from even more important tasks, like paperwork reduction initiatives, the review and revision of 
outdated and burdensome existing rules, and the conversion of rules into plain language. 

For that matter, each agency would have to do more than just ensure that all of those who 
were supposed to be notified and consulted were satisfied with the agency’s compliance with 
Section 7. Others with an interest in the rulemaking itself- including various special interests - 
could potentially challenge the rulemaking because they were not satisfied with that compliance. 
They might even do so just to hamstring the agency and slow down its regulatory efforts. 
Agencies would thus have an even broader group to consider when designing a consultation 
effort. 


We all know what road is paved with good intentions. While we respect the careful 
thought and sincere concern underlying S. 1214, we believe that it requires some changes to 
avoid unintended, adverse consequences. We would be pleased o work with you and your staff 
on these issues. 

Thank you for the opportunity to appear before you today. I would be happy to answer 
any questions you may have. 


##### 
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before the 
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UNITED STATES SENATE 
July 14, 1999 

Mr. Chairman, members of the Committee. I am honeyed to be here today to testify 
regarding S. 1214, the Federalism Accountability Act of 1999. Mr. Spodla, representing the 
OfBce of Information and Regulatory Affairs of the Office of Management and Budget,-bas 
discussed the Administration’s concerns with section 7 of the bill, which would require Federal 
agencies to prepare and publish federalism assessments for certain Federal rules. My remarks 
will focus on section 6, which would establish rules of construction relating to statutory and 
regulatory preemption. 

Section 6 would establish new rules of construction relating to Federal preemption of 
State law. Sections 6(a) and 6(b) would alter the rules under which courts currently detennine 
whether Congress has preempted State law by statute or authorized preemption of State law by 
regulation. Section 6(c) would operate more broadly, requiring that any ambiguity in tiie 
Federalism Accoimtability Act or in agy other Federal law be construed in favor of preserving the 
authority of the States and the people. Alfoough we are still cvalualisg the potential implications 
of these provisions, we believe foat each muses questions that warrant catefol consideration. 


Under current Supreme Court doctrine, the preemptive force of a Federal statute is 
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determined by examining Congress’s intentions with respect to preemption.' Congressional 
intent to preempt can be stated explicitly, in the terms of a statutory provision addressing 
preemption. This is commonly referred to as “express preemptiocL" In addition, congressional 
intent can also be conveyed implicitly, through the establishment of Federal law that conflicts 
with State law, commonly known as “conflict preemption." or that occupies an entire field and 
leaves no room for State lawmaking, commonly known as “field preemption.” Conflict 
preemption occurs where Federal law and State law arc in direct conflict or where Stale law 
stands as an obstacle to the achievement of Federal objectives. Field preemption occurs where 
the creation of a pervasive system of Federal regulation makes it reasonable to infer that 
Congress intended to disallow supplemental State law measures or where Congress legislates in 
an area where the Federal interest is so dominant that a Federal system can be presumed to 
displace State laws on the same subject. The doctrine of field preemption has formed the basis 
for Federal preemption of State law in a number of important areas, including nuclear safety, 
collective bargaining, and alien registration.^ 

Section 6(a) would change the rules under wdiich courts and agencies infer congressioiial 
intent to preempt by statute. Under section 6(a), no Federal statute enacted after the effective 

' For a general summary of Supreme Court doctrine concerning the preemption of State 
law by Federal statutes, see English v. General Elec. Co.. 496 U.S. 72, 79 (1990). Accord Bopps 
V. Boggs. 520 U.S. 833, 839-41 (1997). 

^ See Pacific Gas & Electric Co. v. Slate Energy Resources Conservation & Dev. 
Comm'lL 461 U.S. 190, 212-13 (1983) (nuclear safetvt- Metrnpt^'iran T.ife Tn-s. Co. v. 
Maiisachusetts . 471 U.S. 724, 750-51 (1985) (collective bargaining); Hines v. Davidowitz. 312 
U.S. 52, 67 (1 941) (registration of aliens). 
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date of the Federalism Accountability Act would preempt State law unless the statute contained 
an express statement of Congress’s intent to preempt or there was a “direct conflict” between the 
Federal statute and Slate law so that the two could not “be reconciled or consistently stand 
together,” This provision would profoundly alter the Federal courts’ longstanding approach to 
preemption by Federal statute. It would apparently abolish the doctrine of field preemption and 
impose significant new limits on conflict preemption.* 

The findings section of the Act notes that this change is made necessary by Fedi^ court 
preemption rulings that have applied current doctrine to produce results “contrary to or beyond 
the intent of Congress.” S. 1214, §2(5). It is not clear, however, which applications of existing 
preemption doctrine are viewed as having misinterpreted the intent of Congress. Our review 
indicates that Federal court decisions involving field preemption and obstacle conflict 
preemption generally have demonstrated a strong commitment to the avoidance of preempdon 
that is not necessary to the achievement of clear statutory objectives. The Supreme Court has 
determined, for example, that Federal law occupies the field of nuclear safety regulation, but 
does not pree m pt State regulation of nuclear utilities that does not bear directly on safety; and 
that the National Labor Relation Act occupies the field of collective bargaining, but not the field 

* The Supreme Court has stated that conflict preemption and field preemption should not 
be viewed as “rigidly distinct” categories and has suggested that “field preemption may be 
understood as a species of conflict preemption," sinee State law operating within a preempted 
field can be seen to conflict with Congress's intent to exclude State regulation. Eneli^ v. 
neneml FJec.. 496 U.S. at 79 a5. Section 6(a) of S. 1214, by confining implied preemptioa to 
situafions mvolving “a direct conflict” between irreconcilable or inconastent directives, would 
appear to foreclose recognition of field preemption as a subclass of conflict preemption fiir 
purposes of section 6 of the bill. 
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of labor reiatioos in general:* 


In addition, under both conflict and field preemption doctrines, the burden that must be 
borne by the proponent of preemption varies widi the setting. In areas of traditional Stale 
primacy, the courts require a heightened showing of congressional intent to p re em pt Indeed, the 
Supreme Court has stated that “{w]hen Congress legislates in a field traditionally occupied by the 
States, ‘we start with the assumption that the historic police powers of the Stttes were not to be 
superseded by the Federal Act unless that uns the dear and manifest purpose of Congte^’"’ 

More importantly, it seems fu firom clear that increased reliance on express pteempdon 
provisions in Federal statutes will produce better results. It can be extremely difficult to craft 
express preemption provisions that produce the desired balance between Fed»al and State 
authority. Detailed express preemption provisions may be prone to ovciinclusiveness, displacing 


* See Pacific Gas A Elec .. 461 U.S. at 212-13 O™itedprcemptioniespectingnuclear 
safety); Metropolitan Life . 471 U.S. at 750-51 (limited preemption respecting collective 
bargaining). 

* California v. ARC America Coro.. 490 U.S. 93, 101 (1989) (quoting Rice v. Santa Fe 
Elevator Core., 33 1 U.S. 218, 230 (1947)). Conversely, in fields that implicate certain special 
and well-established Federal interests, suA as the protection of Indian self-government, the test 
for determining whether State authority has been displaced is less exacting. See, e-g.. California 
V. Cabazon Bmd of Miari nn Tndiam 4g0 U.S. 202, 216 (1987) (Federal preemption of Stale law 
governing Indians’ dealings vvith non-Indians coming fi«m outside the reservation must "proceed 
in light of traditional notions of Iixfian sovereignty and the congressional goal of Indian seif- 
goverament . . White Mountain Anache Tribe v. Stacker. 448 U.S. 136, 143 (1980) (“The 
tradition of Indian sovereignty over the reservation and tribal members must inform die 
determination whefiier the exercise of state authority has been pie.empted by operadon of federal 
law.”). 
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State law where such displacement is not truly necessary, or undeiinclusiveness, undennining the 
effectivoiess of Federal law by failing to displace antithetical State law. Moreover, the problems 
with such express preemptioa provisions are likely to be most acute where the stakes are hipest 
— that is, wiiere Congress enacts legislation that applies broadly and over a long period of time. 
Indeed, some of the harshest criticism of Federal preemption has focused on perceived excesses 
of preemption under express statutory provisions contained in such legislation. One noteworthy 
example is section 514(a) of the the Employee Rctiicment Income Security Act of 1974 
(“ERISA”), 29 U.S.C. § 1 144(a) (1994). That provision, which expressly preempts most State 
laws that “relate to” employee benefit plans covered by ERISA, has been criticized for cutting 
too wide a swath through State law governing employee benefit plans.‘ 

It is also important to note that enactment of S. 1214 would not prevent a later Congress 
' from instructing that the preemptive effects of a particular statute should be determined, 
notwithstanding section 6(a), by reference to traditional implied preemption doctrines. Indeed, 
one significant set of interpredve problems that would likely arise in the implementation of this 


* Ss& SJU. lefifiey E. Shuren. Legal Accountabili ty For Utiliza tion Review in ERISA 
Health Plans 77 N.C. L. Rev. 731, 772 (1999) (“ERISA’s preemptioD provisions combined with 
the limite d remedies available under ERISA breach of fiduciary duty have shielded [entities 
that perform utilization review] as well as third-party payers, fiom the consequences of 
[utilizatioa review] decisions.'^; Jack K. KilcuUen, Groping for the Reins: ERISA. HMO 
Malpractice and Enterprise Liability. 22 Attl JX. & Med. 7, 9-10 (1996) (preemption under 
ERISA “interferes with judicial efforts to establish corporate liability” and prevents States fiom 
undertaking needed efforts to "refoimutat[e] traditional concepts of medical malpractice to reach 
HMOs”); see also Andtews-Clarke v. Travelers Ins. Co.. 984 F. Supp. 49, 63 (D. Mass. 1997) 
(“Under any criterion ... the shield of near absolute immunity now provided by ERISA simply 
carmot be Justified.’’). 
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provision - and of die other rules of construction found in section 6 - would involve disputes as 
to whether Congress implicitly intended to exempt particular statutes fiom section 6 of the 
Federalism Accountability Act, For example, if a subsequent Congress enacted a law that 
established a pervasive Federal regulatory regime and that demonstrated a clear, though not 
express, intention to preempt, courts might well coimlude that the later enactment implicitly 
repealed section 6(a)’s limitations on field and conflict preemption. Such difficult interpretive 
issues vvould introduce a fonn of confusion not present under cuirent Supreme Court preemption 
doctrine. 

Section 6(b}’s proposed changes to current regulatory preemption doctrine raise concerns 
similar to those raised by section 6{a)’s proposed changes to current statutory preemption 
doctrine. The Supreme Court has stated that “in proper ciicumstances, [a Federal] agency may 
determine that its authority is exclusive and pte-empt[ ] any state efforts to regulate in the 
forbidden area,” City of New York v. FCC . 486 U.S. 57, 64 (1988). In describing these “proper 
circumstances,” the Court has rejected the notion that the tulemaldng agency must demonstrate 
that Congress specifically considered the question of legulatoiy preemption and decided to 
confer this authority on the rulcmaidng agency. Justice White, writing for a unanimous Court in 
City of New York , described the test of agency authority to preempt by regulation in the 
following terns; 

It has long been recognized that many of the responsibilities eoDferred on federal 

agencies involve a broad grant of authority to reconcile confUcting policies. 
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Wh«e this is true, the Court has cautioned that even in the area of pre-emption, if 
the agency's choice to pre-empt "represents a reasonable accommodation of 
conflicting policies that were committed to the agency’s care by the statute, we 
should not isturb it unless it appean firont the statute or its legislative history that 
the accommodation is not one that Congress would have sanctioned." United 
States Y.Shimer. 367 U.S. 374, 383 (1961). 

City of New York. 486 U.S. at 64. 

Section 6(b) would apparently alter the Supreme Court standard for determining wdiether 
rulemaking agencies possess die authority to issue preemptive regulations. Under this provision, 
a Federal rule issued after the efifcctive date of the Federalism Accountability Act could not 
preempt State law unless (1) regulatory preemption was “authorized by the statute under which 
the rule is promulgated” and die regulation was accompanied by a statement in the Fedoal 
Register expticidy stating diat such preemption was intended, or (2) the regulation directly 
’ conflicted with State law. 

It is difficult to predict how courts might interpret the reference to statutory audiorization 
in section 6(bXl). Opponents of new regulations would likely argue that section 6(b)(1) is quite 
limited — that statutory authorization to issue preemptive n^ations, in this context, can only 
mean specific and express authorization to issue such rules. Moreover, opponents of new 
regulations would also be likely to argue tiiat this restrictive reading of section 6(b)(1) must 
prevail so long as it is merely plausible, since ambiguities in the Act, would have to be resolved 
in favor of the States and the people by virtue of section 6(c). 
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These questions concerning the requirements for issuing preemptive regulations under 
section 6(bXl) would, at a minimum, engender significant confusion and could produce a 
substantial volume of litigatioa Uncertainty and the threat of litigation could be especially 
serious for agencies that are called upon to update and revise complex regulafiotis under 
longstanding statutes that lack specific and express authorinations to issue preemptive rules. Ihe 
Occupational Safety and Health Administration (OSHA), for example, could con&ont arguments 
that the Occupational Safety and Health Act, although construed in the past to authorize the 
issuance of preemptive regulations, lacks the required statutoty statement and that new OSHA 
rules, therefore, can only preempt State law where the new OSHA requirement directly conflicts 
with State law.’ 


Under section 6(c), any ambiguity in S. 1214, or “in any other law of the United States" — 
predating or postdating the Federalism Accountability Act — would “be construed in favor of 
preserving the authority of the States and the people.” The potential implications of an 
instruction of this sweeping scope are difficult to assess, although the potential for far reaching 
and unanticipated consequences is pervasive. It is unclear how this provision might affect the 


^ la gade V. National Solid Was^agagisnent Ass*n, 505 U.S. 88 (1992), eight 
members of the Court agreed that no statutory provision esqpressly invests OSHA regulations 
with the power to preempt **Doaconflicting state laws,” at 103 (that is. supplemental State-law 
requirements applicable to federally regulated practices). See id. at 96-104 (plur. op. of 
O’Connor. J.): see id. at 117-18 (dissenting op. of Souter.J.). Nevertheless, a plurality of the 
Court concluded that OSHA regulations preempt such nonconfiicting State laws, basing 
preemption on the conflict between such Stale laws and Congress’s clear intention to ensure that 
employees and employers are subject to “only one set of regulations.” Jd- at 99. (Justice 
Kennedy concurred in the judgment under an express preemption rationale. Sge at 109.) 
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reach of Federal statutes and regulations. How would section 6(c) apply to stahitoty and 
Rgulatoty language that, although ambiguous on its fiice, has been clarified by case law or 
admmistrative interpretation predating the enactment of section 9(c)? Would section 6(c) require 
adoption of the narrowest plausible reading of virtually every statutory or regulatory assertion of 
Federal power on grounds that such a reading operates to preserve the greatest authority for the 
States and the people? Special difficulties would arise in the interpretation of Federal laws that 
limit Slate authority in ways that arguably enhance the authority of the people. How, for 
examine, would section 6{c) afect the operation of the Dormant Commerce Clause, vdiich 
forbids States ftwa imposing certain burdens on interstate commerce in areas where Congress 
has not acted affirmatively to authorize State activity? Would ambiguities concerning the scope 
of a Federal law authoriring State regulation be resolved in fevor the authority of Ae States to 
regulate or the auAority of Ae people to engage in interstate commerce m an environment fi'ee of 
' State regulation? The breadA and generality of section 6(c) create a risk Aat unintentional 
ambiguities in Federal statutes and regulations, wi A tenuous connections to Ac balance between 
Federal and SAte power, could be exploited in unforeseen ways to fiustrate Ae intentions of 
Congress and rulemaking agencies. 

In short. Section 6 of S. 1214, as Aaficd, would have liar reaching effects. Sections 6(a) 
and 6Co) would significantly alter Ae rules under which courts determine Ae preemptive effects 
of Federal statutes and regulations. In our view, systematic reform of Ais nature would only be 
warranted if Congress were convinced Aat easting preemption doctrine systematically operates 
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to fiustrate congtcssionsd intent (and that statutory rules of construction would produce better 
results). If, on the otha hand. Congress’s concerns about cunsnt preemption doctrine derive 
from particular cases or classes of cases, any statutory reform should be tailored to correct the 
results in those cases or classes of cases. The potential implications of Section 6(c) are 
considerably mote pervasive. Section 6(c) has the potential to frustrate congressional intent and 
agency undertakings wherever questions arise as to the legal allocation of power between the 
Federal goveniment and the States. It should be eliminated. 

Thank you for the oppoitunity to share these observations. I will be happy to answer any 
questions. 
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Good morning, Mr. Chairman and members of the committee. I am Tom Carper, 
Chairman of the National Governors’ Association. I appreciate the opportunity to 
appear before you today on behalf of the nation’s Governors to testify in support 
of the bipartisan Federalism Accountability Act of 1999. We appreciate yours and 
Senator Levin’s willingness to work with the staffs of our organizations. As the 
nation heads towards some of the greatest changes in the history of our economy, 
we think we now have a critical opportunity to ensure a dynamic federalism for the 
future. 

Strengthening our federalism partnership is a consistent priority of the National 
Governors’ Association. During the last several years. Congress has accomplished 
much on behalf of state and local governments. We are here to express our 
appreciation for your work and urge you to keep moving forward on a number of 
major issues. We are especially grateful to the sponsors of this legislation, you, 
Mr. Chairman, and Senators Roth, Levin, Robb, Cochran, Breaux, Lincoln, Enzi, 
Bayh, and Voinovich. I am here today to urge swift action on this bipartisan bill, 
and to urge a constant effort to maintain the bipartisan nature of this proposed 
legislation. 

As the new infonnation economy transforms this nation, we believe that this 
legislation will take a key step towards ensuring the ability to innovate and 
experiment at the state and local level, and that it will better ensure that all levels 
of government are more accountable to our citizens. 
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Federalism Progress 

In the last decade, we have witnessed major advances as Congress and the 
Administration have entrusted state and local governments with national goals 
while using state and local laws, rules, and procedures for effective 
implementation. We have made major progress in moving from the micro- 
management historically imposed by the federal bureaucracy toward performance 
goals and results that foster innovations by states, cities, and counties. We also 
have achieved significant progress on the judicial front with a series of recent 
Supreme Court decisions that begin to reassert the federalist principles upon 
which our country was founded. 

Our nation’s “laboratories of democracy” are shining brightly all across America 
in crime reduction, education reform, employment practices, pollution prevention, 
broad-based health coverage, and multi-modal transportation. Congress and the 
Administration gave states our version of the Safe Drinking Water Act, stopped 
the wholesale passage of unfunded mandates, reduced agency micro-management, 
and gave us new block grants in welfare, transportation, children’s health, child 
care, drug prevention, and statewide health expansions. More recently enacted 
laws have expanded education flexibility and provided tobacco recoupment 
protection. 

Despite all the benefits conferred to states by devolution, its aggregate impact on 
federalism has at times been exaggerated. Many of the devolutionary initiatives 
are better in theory than in practice, either lacking enforcement to make them 
effective or imposing new burdens on states as conditions of funding. Also, while 
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devolution has occupied center stage during the past few years, another story has 
unfolded in the wings with much less fanfare. 

I am here today on behalf of the nation’s Governors not only to thank Congress 
and this committee, in particular, but also to express our growing concerns about 
this new trend. Wliile we appreciate the considerable reduction in the number of 
unfunded mandates that force die spending of our own funds, states now often 
face broad preemptions that restrict access to our own funds, laws, and procedures 
for meeting the people’s needs. We must maintain a commonsense approach to 
government services that makes sense to the people. Only a full partnership 
between elected officials of all levels of government can make it work. 

The New Problem - Preemption of State Authority 

While shifting power to the states with one hand. Congress and the Administration 
also have been busy taking power away from the states with the other. The 
independence and responsibility that devolution has given states in certain areas 
has been offset by preemption elsewhere. Even as states have benefited 
enormously from block grants over the past few years, the federal government has 
preempted state laws affecting trade, telecommunications, financial services, 
electronic commerce, and other issues. 

Federal preemption of state laws has not occurred as the result of a malicious 
desire to undermine states’ sovereignty. Rather, preemption often has occurred as 
the unintended byproduct of other issues. Unfortunately the outcome is the same 
for states, regardless of the motive. 
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To varying degrees, the federal government has often ignored the powerful role 

and the constitutional rights of states in the American system of government that 

enables elected officials of all levels of government to best serve the people. 

Recent examples of federal preemptions include: 

• The Internet Tax Freedom Act, which preempted state and local authority over 
taxing authority on the Internet. 

• The National Securities Markets Improvement Act of 1996, which weakened 
states’ capacity to protect consumers on securities activities conducted within 
state boundaries and preempted revenue sources for the investigation and 
enforcement of fraud and other abusive practices; 

• The consolidated Farm and Rural Development Act of 1991 preempted state 
annexation laws making it difficult to provide utility and economic 
development services in rural areas under state laws; and 

• The Telecommunications Act of 1996, which preempted regulation of 
inherently local business to federal regulators. 

Pending bills in Congress that demonstrate this emerging trend include bills on; 

• financial services modernization; 

• electric utility deregulation; 

• electronic signatures; 

• the American Horaeownership and Economic Opportunity Act; 

• broadband Internet access; 


financial records privacy; 
Religious Liability Protection Act; 
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• teacher liability; 

• medical records privacy; and 

• The Year 2000 Y2K issues. 

We are also concerned about federal preemption made by federal agencies without 
any clear direction from Congress, much less consideration of consequences to 
state and local governments. For example, in the April 12, 1999, Federal Register, 
the U.S. Department of the Interior published a final rule that would authorize the 
Secretary to permit casino gambling on Indian lands without the state-tribal 
compact required in the Indian Gaming Regulatory Act of 1988. The rule became 
final on May 12, 1999. 

Under the Indian Gaming Regulatory Act of 1988, authority for Indian tribes to 
conduct Class III gaming is made conditional upon compacts negotiated with 
states. Under IGRA, Congress recognized that states are the traditional regulators 
of gambling. Thus, while Congress permitted the tribes the authority to engage in 
Class I gaming under their own authority, and Class II gaming also under tribal 
regulation (so long as states had no criminal laws against such games), the 
operation of Class III gaming requires that the tribes negotiate with states. In the 
proposed amendments to 25 CFR 291, the Secretary has proposed that tribes may 
come to the Secretary for an alternative method of establishing Class III gaming. 
The nation’s Governors strongly believe that no statute or court decision provides 
the Secretary with authority to intervene in disputes over compacts between Indian 
tribes and states about casino gambling on Indian lands. The Secretary’s inherent 
authority includes a responsibility to protect the interests of Indian tribes, making 
it impossible for the Secretary to avoid a conflict of interest or exercise objective 
judgment in disputes between states and tribes. 
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This rule is not only a preemption of gubernatorial authority, but also a violation 
of the Indian Gaming Regulatory Act. 

The Future Federalism Problem 

Unfortunately, we believe the problem of preemption will worsen. The rise of the 
new global economy, rapid advances in modem technology, and efforts toward 
industrial deregulation have accelerated the pace of preemption. To compete with 
international competitors, respond quickly to technological developments, and 
maximize opportunities created by deregulation, businesses seek to streamline 
legal and regulatory requirements. Efforts to substitute uniform national 
legislation for disparate state laws comprise an important part of this process and 
have led to federal preemption of state authority in many areas. 

Businesses understandably do not want to contend with a myriad of state and local 
codes, statutes, and rules that prevent them from responding effectively to the 
rapidly changing dynamics of the domestic and world marketplaces. If industry 
has to be regulated at all, a standard set of federal laws and regulations presents a 
far more compelling alternative. However, just as federal laws and oversight serve 
important purposes that include preventing monopolies, raising revenues to fund 
national defense, and financing social security, state and local laws fulfill a variety 
of critical functions as well. 

State and local taxing authority provides funds for education, roads, law 
enforcement, health care, and environmental protection. State banking, insurance, 
and securities laws impose capital adequacy requirements, underwriting standards. 
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and licensing procedures that safeguard consumers’ deposits and investments and 
protect against fraud and abuse. State utility regulations ensure that citizens 
receive high-quality water, electric, sewage, and telephone services at reasonable 
rates. 


The important role of state laws and regulatory responsibilities should not be 
forgotten in the midst of the scramble to accommodate businesses and react to the 
forces of globalization, technology, and deregulation. States and their citizens 
stand to benefit as much as businesses from these changes, but not at the cost of 
continuing federal preemption of state laws. 


The Similarity Between Mandates and Preemption 

Nearly four years ago, many of us joined together to halt a rising tide of unfunded 
federal mandates. We succeeded in the enactment of legislation that helped 
provide better information and analysis about unintended consequences of federal 
action before they happened, instead of after the fact. The reports from the 
Congressional Budget Office demonstrate this bill has not had the impact many in 
Congress feared — that it would erect significant hurdles to consideration of 
legislation. Rather the new law seems to have led to much closer consultation 
between Congress and state and local elected leaders. We believe it has been an 
effective law that has improved, not hindered governance or accountability. 

This new bill is not dissimilar. It focuses on federal preemption of historic and 
traditional state and local authority. The result of months of negotiations with 
state and local leaders, it is focused on providing information and consultation 
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prior to action by either Congress or any federal agency taking any action with 
federalism implications. The bill would require federal courts to defer to states in 
any instance in which a federal law does not explicitly preempt states or, 
alternatively, if there is no direct conflict between the statue and state or local 
laws, ordinances, or regulations that cannot be reconciled. The bill would enable 
us to ensure that Congress’ intentions are made clear and that they are enforceable 
to hold federal agencies accountable to Congress and the people. 

Practical Consequences of Preemption 

Federal preemption of state laws affects states in a number of ways. It can restrict 
their ability to raise revenue, promote economic development, meet the needs and 
priorities of the citizens of an individual state or community, and protect their 
citizens. The following examples, as well as the attachment, illustrate the practical 
consequences of federal preemption in these four areas: 

• revenues (e.g,: Internet Tax Freedom Act); 

• sovereignty (e.g. medical records privacy); 

• business development and innovation (e.g.: Financial Services Modernization); 
and 

• ability to protect consumers and exercise state enforcement authority, (e.g.; 
Food Quality Protection Act). 

Unlike unfunded mandates, however, once the federal government has preempted 
traditional state or local authority, that authority is unlikely to ever be returned. 
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NGA Principles of Federalism 

The American federal system established a strong union while preserving the 
diversity reflected in individual states. State and local governments — 
governments close to the people — provide the needed opportunities for flexibility 
and innovation, and by their decentralization of decision-making and responsive 
nature, encourage citizen participation and support. 

Although diere is a clear need for national role in a variety of domestic issues, the 
principles of local determination and diversity require a careful balance of federal 
and state roles. It is vital to ensure that states have the authority and flexibility 
needed to respond to the needs of those who live within their boundaries. 

We believe the following principles of federalism are essential to the major issues 
facing states today, 

Principles of Federalism 

• The U.S. Constitution assigns certain responsibilities to the federal 
government and reserves the balance to states. Congress should limit the 
scope of its legislative activity to those areas that are enumerated and 
delegated to the federal government by the Constitution. 

• In cases where Congress expressly determines that federal preemption of state 
laws is in the national interest, the federal statute should accommodate state 
actions taken before its enactment. 
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• The federal government should exercise prudential restraint by refraining from 
enacting legislative and regulatory measures that preempt the states’ ability to 
craft innovative solutions in areas of state responsibility. 

• It is essential that the federal government not preempt, either directly or 
indirectly, sources of state revenues, state tax bases, or state taxation methods. 

State Recommendations 

NGA supports this bill, Mr. Chairman, and we urge you to schedule a mark-up as 
soon as possible. While we do support the legislation, there are a number of 
important changes that we believe should be made to the bill. First, in Section 5, 
we believe that the analysis required in committee or conference reports should be 
expanded. We believe it is critically important for federal officials to understand 
the effects of legislative and regulatory preemptions on costs, economic 
development, consumer protections, and state and local enforcement authorities. 

Additionally, to ensure greater accountability by Congress, we would encourage 
amending the bill to provide for a point of order. We believe the point of order 
under the Unfunded Mandates Reform Act has achieved its purpose without 
obstructing the process; we believe it an important addition to this bill. Without 
such a provision, we fear there will be no effective mechanism for enforcing the 
requirements for an analysis of preemption impacts prior to final passage of a bill. 

Finally, in Section 6(b), the Rule of Construction would apply to all rules 
promulgated after enactment of this legislation. We believe that this subsection 
should be amended so that the Rule of Construction applies only to federal rules 
promulgated pursuant to legislation enacted after this legislation. 
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Conclusion 

Because federalism legislation can never be perfect or finished, we are here today 
to encourage each of you to continue your efforts and expand your good work to 
this new threat to federalism. We support your efforts to apply these principles of 
enforceable federalism to legislative and regulatory preemptions of state revenues, 
laws, and administrative procedures. 

When we fail to use these federalism principles — consultation, disclosure, impact 
statements, deference, and enforcement — we spend even more effort to correct the 
problems created in areas such as telecommunications, the Internet, environmental 
laws, local zoning, regulatory preemption, and long-term tax policy. Our message 
to you is to move forward towards an “enforceable” federalism partnership 
between elected officials of all levels of government. 

We urge you to join us in a revived working partnership involving all of America 
in our system of government through all of its elected officials. We can best meet 
the single and special needs of some of the people, while also meeting the 
collective needs of most of the people. 

Thank you very much. 
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EXAMPLES OF MAJOR PREEMPTION IMPACTS 
Consumer Protection 

The Senate Banking Committee is considering legislation, the Securities Markets Enhancement 
Act of 1999 (SMEA), that would undermine states’ ability to protect investors from harm. If 
enacted, SMEA would; 

• Prevent states from denying licenses to rogue brokers. States would only be allowed to 
license brokers who are physically located in the state. In most states, however, 90 percent of 
stockbrokers conducting business in the state are located elsewhere. States would lose the 
ability to prevent out-of-state brokers with histories of disciplinary action from selling 
securities to unsuspecting investors. 

• Limit the information that states can collect and disclose. States would lose control of their 
public records. The National Association of Securities Dealers (NASD) would be given the 
authority to decide what information about state-licensed firms and brokers would be made 
available to the public. Currently, state securities regulators have the power to provide 
investors with the information they need to make informed decisions about their 
stockbrokers. 

• Weaken states' enforcement authority. If the Securities and Exchange Commission (SEC), 
the NASD, or a stock exchange has already imposed a financial penalty on a firm or broker, 
states would be prevented from imposing their own penalty. This would weaken states’ 
ability to enforce state securities laws and protect state residents. 

Revenue Generation 

Congress passed the Internet Tax Freedom Act in 1998, imposing a three-year moratorium on the 
imposition of new taxes on Internet access. The legislation also established an advisory 
commission to study issues related to the taxation of electronic commerce and present 
recommendations to Congress by April 2000. 

The Internet Tax Freedom Act prevents states from imposing taxes on Internet access. For a 
period of three years after enactment of the legislation, states cannot tax Internet access as a means 
of raising revenues to pay for education, safety, economic development, and other essential public 
services. It sets a precedent for federal limitation of states’ taxing authority. Among other issues, 
the Internet Tax Freedom Act directs the Advisory Commission to examine “the effects of 
taxation, including the absence of taxation, on all interstate sales transactions.” The commission 
could recommend imposing a new, expanded moratorium on taxing Internet sales or even an 
outright ban on such taxes. Senator Robert Smith (R-N.H.) has already introduced legislation 
this year to extend the existing moratorium permanently. Others, such as House Majority Leader 
Dick Armey (R-Texas) have recommended not only making the preemption of state and local 
authority permanent, but also expanding it to state and local sales and use taxes. States that rely 
on sales taxes to finance government activities would increasingly have to rely on different 
mechanisms to raise revenues. 
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Economic Development 


In addition to the Internet legislation, which is already harming Main Street retailers through 
creation of an uneven playing field — so that the bill provides a federally preempted tax haven for 
some of the world’s most powerful corporations— and proposals to preempt state authority with 
regard to electric utility deregulation — federal action that could force the cost of electricity higher 
in may states, especially as it would affect small businesses and consumers-one of the best 
examples was the HUD Fair Housing rule proposed late last year.' This federal regulation would 
have permitted the agency to withhold any housing, community, or economic development 
assistance to a state or local government if there were an allegation about fair housing 
practices — whether proven or not, and whether within the authority of that state or local 
government to act upon it or not. This rule was issued in the Federal Register without any 
express direction from Congress and without any consultation with leaders of states and local 
governments. According to the agency, they foresaw no federalism consequences. 
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Preemption Issues: State & Local Impact 
Finance & Administration 

National Securities Markets Improvement Act of 1996: 

• Preempts state regulation of “covered” securities, including nationally traded securities and 
investment company securities. 

• Weakens state oversight of securities activities conducted within state boundaries and 
jeopardizes funding source for investigation and enforcement of fraud and other abusive 
practices. 

Financial Services Modernization; 

• Legislation would prevent state insurance commissioners from approving mergers or 
“restricting” or “significantly interfering” with banks’ insurance activities. 

• Would weaken oversight of insurance industry, endangering policyholders and potentially 
causing states to lose millions of dollars in premium taxes. 

Bank Powers: 

• Legislation would render state legislative authority to determine state bank powers null and 
void. 

• Could create uneven playing field for bank branches depending upon their state of chartering, 
rather than the state law where they are conducting business. Could create some competitive 
disadvantages for home-based state-chartered banks. 

Provider Service Organizations: 

• Ijegisiation would exempt Medicare managed-care operations from state insurance 
regulation. 

• Would put pros on same playing field as self-insureds under ERISA. Could expose 
policyholders to solvency and consumer protection inadequacies without recourse. 

Community & Economic Development 
Municipal Annexation: 

The consolidated Farm and Rural Development Act of 1961 preempts state and local 
governments from providing a full range of infiastructure and services in an annexed area if a 
rural utility service has a protected federal loan or loan guarantee on a facility in the area. This 
makes it difficult for localities to carry out growth and economic development plans under state 
law. 

Public Safety 

Police Officers’ Bill of Rights: 

• Potential preemption of local labor-management policies and practices. 

• Federal interference with state authorities and local law enforcement polices and procedures. 
Would make it very difficult for state and local governments to discipline police officers, and 
create different treatment for public safety employees than any other state and local 
employees. 
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Juvenile Justice; 

• Would federalize certain juvenile crimes and impose federal restrictions, requirements, and 
guidelines. 

• Provides unprecedented opportunities to circumvent state law. 

• Would require states to prosecute juveniles as adults in certain circumstances and require 
states to pay costs for released prisoners who are subsequently convicted of other crimes. 

Natural Disaster Insurance: 

• Contemplated imposition of federal building codes to reduce loss of life and physical damage 
resulting from catastrophic natural disasters. 

• Would mandate that localities pass and enforce certain building standards, not withstanding 
state law. 

Technology & Conununications 

Electronic Signatures 

• Bills establish a uniform national baseline governing the validity of electronic signatures and 
records. 

• Would preempt existing laws in more than forty states governing the use of electronic 
signatures and records, forcing conformity with federal law. 

Y2K Liability Legislation: 

• Establishes a federal law dealing with lawsuits resulting from Year 2000 failures. 

• Preempts state contract and tort laws as they affect Y2K related lawsuits, makes it easier to 
remove class-action suits to federal court. 

Telecommunications Act of 1996: 

• Strips state and local regulators of authority over numerous aspects of local telephony. 

• Preempts local taxes on broadcast satellite services. 

• Transfers regulation of inherently local business to federal regulators. 

• Forces higher taxes and fees on other businesses and residents. 

Internet Taxes: 

• Preempts state and local taxes and fees on Internet transactions for three years. 

• Forces higher taxes and fees on all other businesses and residents and strips states of 
authority to determine tax policy. 

Zoning Authority: 

• Industry petition before the FCC would preempt state and local authority over the siting of 
wireless broadcast transmission facilities. 

• Would lose ability to make land use and zoning decisions, to preserve the integrity of local 
neighborhoods, protect property values, and public health and safety. 
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Energy, Environinent, and Natural Resources 
Electric Utility Deregulation legislation: 

• jeopardizes state and local authority in many areas. 

• State and local governments could lose policymaking and revenue-raising capacity. 
Rights-of-Way legislation would: 

• jeopardize state and local control over the public rights-of-way. 

• States and local governments would lose ability to make decisions regarding the use of public 
streets, lose compensation in the way of franchise fees. 

Food Quality Protection Act: 

• Preempts state authority to regulate the use of pesticides. 

• State regulations affecting the shipping, handling, and production of food have to conform to 
federal standards. 

Human Development 
Medical Records Privacy: 

• Would establish a federal standard for the privacy of medical records. 

• State laws that establish different standards for privacy would not be valid. 

• States would not be able to address special privacy needs in their individual states. 

Minimum Wage Increase: 

• Requires state and local governments to increase minimum wage paid to employees. 

• Would increase salary costs for state and local government employees. 

Workplace Safety and Ergonomics Standard: 

• Preempts local laws for workplace standards for municipal workers in OSHA state plan 
states. 

• Would create federal standards for workplace safety programs that may require additional 
staff funding. 
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Mr, Chainnan and membas of the committee: 

Good afternoon. I am John Dorso, the Majority Leada of the North Dakota House of 
Representatives. I am also the chair of the Law and Justice Committee of the National 
Conference of Stats Legislatures.' I appear today on behalf of NCSL to support S. 1214, the 
Federalism Accountability Act of 1999. NCSL regards the enactment ofS. 1214 as one of its 
highest legislative priorities. It is essential legislation because it addresses the long-neglected 
problem of federal preemption of slate law. 


The problem is that the frequency and intrusiveness of federal preemption has increased 
dramatically. As we all know, if a properly adopted federal law conflicts with a slate law, then 
under the Supremacy Clause, federal law humps stale law. Through most of the history of our 
republic, the federal government used its preemption power sparingly. Congress and federal 
agencies showed respect for (he American tradition that government should be kept close to the 
people and that most public policy decisions should be made locally. This is no longer the case. 

The Problem Generally : An Advisory Commission on Intergovenunental Relations study of a 
few years ago documented that most of the federal preemption of state law through the history of 
the republic has taken place since 1970. In the 1 9Ws, the pace of preemption has quickened, and 


' The Nstioml Conference of State Legislatures represents the legislatures of all filly states and of the American 
commonwealths and temlories. MCSL's members ate united in tuppotl of restating balance in our constitutional 
system of federaiian and are t^iposed to unnecessary federal mandates and unjnstified federal preen^ition of sate 
law. 



the impact of preemption is not merely trivial or incidental. As a result of preemption, states 
have been barred in the !990s from legislating in policy areas of great importance. 

I cal! it the great power shift. The authority of America’s state legislatures is shrinking. This is 
bad not only for state legislatures but also for the American people, who are increasingly 
deprived of effective local self-government. 

Federalism respects the geographic, economic, social and political diversity of America. Local 
diversity is ignored when state laws are preempted and replaced with "one-size-fits-all" national 
policies. The people of Fargo, North Dakota make different policy choices than the people of 
San Francisco, California. Federalism respects these differences. Federal preemption ignores 
them, and often ignores them at our peril. 

The diversity of states also allows states to act as Justice Bandeis suggested as "laboratories of 
democracy." States compete with each other, copy each other, and leam from each others’ 
mistakes. It makes for a more vibrant and creative and ultimately more successful policy- 
making process. The problem with preemption is that it forecloses such experimentation and 
competition. 

Federal preemption also can make government less efficient and less responsive to members of 
the public as customers. Inevitably, the govemmeni in Washington from the per^teefive of 
Fargo seems far-away, slow to respond, and often uncomprehending of local conditions. 
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State government in North Dakota and most other states, by contrast, is very close and customer- 
friendly. It's like a small retail business. We know the customers personally. We know what 
they need and what they like. We hear their complaints immediately. We also know our 
products and services, and can quickly make adjustments to satisfy the customer. 

The problem with preemption is that it increasingly makes it difficult or impossible to treat the 
customer right: to quickly meet the special needs of our local people with common-sense 
policies based on personal experience. It's just that simple. That’s why Congress needs to pass 
and the president needs to sign S. 1214, so that at the very least the federal Congress, agencies, 
and courts take a serious look at the preemptive impact of their actions and consider ways of 
eliminating or mitigating their damaging effects on local self-government. 


The Problem of Preemption hv Congress : Enactment of S. 1214 is essential, 1 must say in all due 
respect, Mr. Chairman and members of the committee, because Congress in the 1 990s has been 
on something of a preemption binge. This is despite the relatively good record by Congress on 
other federalism issues. Congress is to be commended not only for passing the Unfunded 
Mandates Reform Act but also for following through by limiting the number of new unfunded 
mandates and by even rolling back some old ones. We see increasing sympathy in Congress for 
so-called devolution in grant programs. We see more block grants and somewhat greater 
flexibility for states in administering programs. This makes the increasing tendency to preempt 
all the more perplexing. I think this Congress has considerable good will toward the states and 
wants to make our federalism work better, but more attention must be given to the problem of 
preemption. The recent record is not good. 
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Let me cite one example. In 1998, Congress enacted the Internet Tax Freedom Act, imposing a 
three-year moratorium on state and local tax measures affecting electronic commerce. The result 
is at least a temporary preemption of state revenue laws. The federal internet law leaves in place 
a loophole created by the Supreme Court's 1967 decision in National Bslla? HSSS V IlluiPiS. 
which effectively exempts most out-of-state mail order and electronic retailers from 
responsibility for sales tax collection. The result is a current revenue loss, every year, for states 
and localities, estimated to exceed $6 billion. Under the new federal law, an advisory 
commission is studying means of encouraging electronic commerce while accommodating state 
revenue needs. The fear is that the Internet Tax Freedom Act simply sets the stage for permanent 
preemption of state tax authority over electronic commerce. Bills calling for such permanent 
preemption have already been introduced or discussed. 

Such a permanent preemption could have a devastating effect on states. The National Governors' 
Association estimates that if Internet sales reach $300 billion, as some project, by 2002, states 
and localities, if they continue to be preempted, will lose revenues of $20 billion per year. Such 
federal preemption, 1 must also say, puts my local retailers in Fargo, who must collect state sales 
taxes, at a terrible competitive disadvantage. Such unfairness in the treatment of similarly 
situated retailers is a threat to the whole sales tax system, on which states depend for about one 
third of their revenues. 

Mr. Chairman and members of the committee, my constituents in Fargo know me for what 1 am, 
a legislator who believes in small govenunent and lower taxes. 1 have a record of keeping taxes 
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low and fair for the people of North Dakota. Federal preemption, of this kind, makes it more 
difficult for me to pursue my goal of common-sense tax reduction in my state. 

Let me give you some other examples. For over 1 5 years Congress, has considered various 
proposals to set national standards for product liability lawsuits in state court, and Congress has 
passed in recent years several more-limited preemptions of state civil law, for example the 
''Y2K" liability bill. 

Again, such preemption presumes states can't handle their own business. I believe in tort reform, 
and have acted to refomi North Dakota's civil justice system to create a better business climate. 
Most other states have done the same. If a few jurisdictions are out of step, so be it. That 
probably reflects the will of their citizens. As I noted earlier, San Francisco and Fargo are very 
different places, but that is the beauty of our federal system. It respects diversity. It also 
encourages a healthy competition among states. If my state has more business- friendly policies 
than the next state. North Dakota should benefit from new business investment, creating more 
jobs. 

Electric utility deregulation is another good example of a proposal for sweeping preemption. 
During the last session of Congress, proposals were made by leading House members and by the 
Clinton Administration to impose national rules in retail electricity markets.^ Such preemptive 
legislation, which is still under consideration, would impose a "one-size-fits-all" federal policy 
on retail competition that ignores local conditions, values, and cost structures. It could also force 

^ ThankluUy, the Senate Energy Committee has expressed strong eonunitments to state resolution of eleetric utility 
deregulation and is proceeding cautiously. 



330 


7 

dramatic changes in state and local utility tax structures and franchise fee systems that again are 
not adapted to local needs and could result in major revenue losses. 

I am not saying that electric utility deregulation is a bad idea. I am saying, as with tort reform 
and state tax reductions, let state legislatures handle the issue. Many states are proceeding 
rapidly to encourage competition in their retail electricity markets. The states are experimenting 
with a variety of approaches to deal with such complexities as stranded costs and maintenance of 
basic service to rural areas. By testing different approaches in different states, we will find out 
which policies work and which backfire. Also, policy is adapted to local conditions. If my state 
has a history of high utility rates and unsatisfactory service, as a legislator, 1 may opt for a policy 
of rapid open competition. On the other hand, if my state has low rates and good service, maybe 
as a result of large-scale hydroelectric projects, then the prudent policy may be to move more 
slowly, making sure that market reforms don't have unintended negative consequences for a 
system that is already working pretty well for families and businesses in my state. Again, respect 
diversity and allow states to experiment and compete. 

As for other examples, I can name several. State regulation of the insurance industry 
periodically comes under fire. The T ciccommunications Act of 1 996 swept much more broadly 
in preempting state law than it had to. We have seen proposals for national standards for building 
codes and for a police officers' bill of rights regulating how we deal with our own public 
employees. Current immigration laws preempt state drivers' license and birth certificate 
processes. The list goes on and on. 
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The Problem of Preemption bv Agencies : I don't want to suggest that only Congress is to blame. 
The problem of preemption by federal agency regulation is just as big if not bigger. 

Let me give an example of the impact of a preemptive federal regulation on the states. As you 
know, the Americans with Disabilities Act was written by Congress with lofty good intentions in 
sometimes very genera! language. One question that arose was whether the ADA requires states 
in some circumstances to provide mental patients with treatment in community-based programs 
rather than in state mental hospitals, as a matter of right. The language of Title 11 of the ADA 
does not provide a precise answer to the question. Regulations issued by the U.S. Department of 
Justice, 28 CFR section 35. 130 (d), however, are more precise; "a public entity shall administer 
services, programs, and activities in the most integrated setting appropriate to the needs of 
qualified individuals with disabilities.”’ 

Based in large part on this DOJ regulation, the U.S. Supreme Court recently held in Olmstead v. 

I . C. and F..W. that in certain circumstances, a state can be found to have discriminated against a 
mentally disabled person in violation of the ADA by adopting a policy favoring institutional over 
community-based treatment. Thanks to the DOJ regulation, the door is now open for individual 
litigants and courts to make what should be essentially legislative policy decisions about how 
scarce state resources are spent to provide optimal service for a wide variety of mentally disabled 
persons. 


^ At the time DOJ promulgated diis final nile, July 26, 1991, it waa still preparijig a statement of its federalism 
impact under EO. 12612 end ixomising to pnwide copies on request. 
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What should be settled by a state legislature in substantive state law and appropriations for state 
mental health agencies, now as a result of preemptive federal rulemaking, is regarded as a civil 
rights issue that may be settled by federal judges. The judges will decide when the costs and 
program trade-off outweigh the right of a disabled person to "integrated'* community treatment. 

While I deeply respect the heartfelt concern for the plight of the mentally ill which drove the 
regulatory and litigation process, I believe there is a serious potential for unintended negative 
consequences from the DOJ rule and the Olmstead decision. The potential preemption of state 
law governing mental health policy is broad. The potential cost to states if they provide 
treatment of the mentally ill is high and, what is worse, unpredictable. It makes the politics of 
providing better community mental health services potentially much more contentious and 
difficult. 

Now, if you suspect that my position on this issue is hard-hearted or represents some kind of 
throwback to the bad-old-days when states' rights arguments were used as a cover for state 
disre^tect for civil liberties, let me refer you to a June 9 opinion piece in the Washington Post 
entitled "Deinstitutionalization Hasn't Worked," by E. Fuller Tony and Mary T. Zdanowicz. The 
story illustrates the failures and complexities of state mental health policy. Among other 
arguments, Tony and Zdanowicz say: "Hundreds of thousands of vulnerable Americans are 
eking out a pitiful existence on city streets, underground in subway tunnels or in jails or prisons 
because of the misguid«l efforts of civil rights advocates to keep the severely ill out of hospitals 


and out of treatment.' 
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Now, I am not suggesting that the authors agree with my assessment of the DOJ regulation, nor 
do ! necessarily endorse ail of their criticism of stale de-institulionalization policies. No doubt 
all of us agree that community mental health services must be improved and the dignity and 
rights of the mentally must be respected. Indeed, that was the noble and lofty goal of the DOJ 
regulation. The problem that state legislators face is how to do it. How do we make these 
community programs work? It's easier said than done. My personal view is that it requires more 
careftil legislation and avoidance of litigation, which can harden the parties into rigid positions 
and create an incentive for states to make policy primarily with an eye toward avoiding lawsuits 
and costly consent decrees and only secondarily with an eye toward providing the best service 
for the mentally ill. 

Even if you disagree with me and regard the Olmsiead decision as a great triumph for the rights 
of the mentally ill, surely you can see the advantages of extensive consultation between state 
elected officials and federal agency officials prior to the promulgation of regulations similar to 
the DOJ rale on "integrating" services for the mentally ill. State legislators are the ones facing 
the very difficult task of making community mental health services work better than they have in 
the past. The last thing we want is more homeless and helpless mentally ill roaming America’s 
city streets. 

I frankly doubt that DOJ rulemakers had a sufficiently detailed understanding of how the rule 
impacted mental health law, policy, and politics in 50 states. It is almost certain they did not 
understand that, given political and policy dynamics in state capitals, the result might be a 
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deterioration of state services for the mentally ill. This is why state ejected officials must be 
consulted. 

Let me give another example. The U.S. Department of the Interior has proposed revisions of 
regulations governing the secretary's authority to accept title to land to be held in trust for the 
benefit of Indian tribes and individual Indians. Under the proposed revisions, when an 
af^lication involves lands located inside the boundaries of a reservation, the secretary will apply 
a process and a standard reflecting a presumption in favor of acquisition of trust title to such 
lands. 

NCSL believes that such a change in the "land-to-trust" regulations could have a major impact on 
state and local government tax revenues and regulatory authority. The problem is that the 
Department in issuing the proposed revision did not comply with Executive Orders 1261 2 or 
1 3083 on federalism, even while acknowledging that "the local tax base may be affected." The 
refusal to comply with these eixecutive orders is based on a totally unsupported statement that 
"because the loss of revenue is minimal", the effects on state and local government are 
"insignificant" within the meaning of E.O. 13083. 

NCSL urtderstands that there is significant opposition to the proposed revisions of the "land-to- 
trust" regulation from both Indian tribes and state governments. NCSL further believes that 
states and tribes have in the past and will in the future work on a cooperative basis to resolve 
revenue and regulatory issues arising in this context. The first step, however, is for the 
Department of the Interior to comply with federalism executive orders. All parties need to know 
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how much land is potentially affected, how much state and local tax revenue could be lost, and 
what the impact would be on state-tribal regulatory issues. 

This "land-to-trust" issue, also, highlights the need for passage of S. 1214 and the need for some 
kind of enforcement mechanism to ensure that agencies fiilfill their obligation to perform 
federalism assessments. 

Time after time, agencies either fail to mention federalism executive orders or decline to perform 
federalism assessments based on unsupported boilerplate stating that the federalism impact will 
be "insignificant." It's time. Mr. Chairman and members of the committee, for agencies to stop 
sweeping federalism issues under the rug, by ignoring cost-shifts to states and by ignoring the 
preemption of state law irJierent in proposed regulations. 

Agewjy ignorance of the federalism and political implications of their actions, however, should 
come as no surprise. My two examples are not exceptions to the general pattern of agency 
behavior. As you know, having seen the recent GAO report, agencies have ignored with only a 
handful of exceptions their obligations under Executive Order 12612 to prepare federalism 
assessments for final rules. It is such a startling statistic: a quantitative measure of the agencies' 
lack of concern about the impact of federal rules on state and local govennnents. As you know, 
out of 11, 4 14 final rules issued by nonindependent agencies between April I, 1996 and 
December 31, 1998, exactly 3 contained a federalism assessment. 
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The Problem nf Preemption hv roiirts : The branch of the federal government about which the 
states are least likely to complain, when it comes to sensitivity to federalism issues, clearly is the 
judiciary and the U.S. Supreme Court in particular. With the intellectual leadership of Chief 
Justice William Rehnquist and Justice Sandra Day O’Connor, who incidentally is a former . 
majority leader of the Arizona Senate, the Court in the 1990s has given new life to long-dormant 
doctrines of states’ rights, especially doctrines of state sovereign immunity. Not surprisingly, 
this Court has shown a sound understanding of preemption issues. In case after case, the 
Rehnquist Court has read federal statutes strictly in order to avoid unnecessary preemption of 
state law. Often, the Court will refuse to preempt absent a "clear statement" of congressional 
intent or an unavoidable conflict. 

Nonetheless, litigants continue to offer, especially to lower courts, creative theories that the state 
laws, which inconvenience them, have somehow or another been preempted by implication of a 
federal statute. As Representative Dan Blue of North Carolina, NCSL’s President, testified to 
this committee earlier this year, "implied preemption" is the heart of the problem. 

Surprisingly few preemption cases turn on the explicit language of a federal statute and its 
formal legislative history. Nor do these cases, as ft'equently as one might imagine, having read 
the straightforward terms of the Supremacy Clause, turn on a theory of actual conflict: an 
allegation that it is physically impossible for an individual or corporation to comply with both 
federal and state law. Rather, as a 1991 report on preemption prepared by the Appellate Judge’s 
Conference notes, "Supremacy clause cases typically call on the courts to discern or infer 
Congress’s preemptive intent." This is a problem which must be addressed. 
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The Solution 

The "Federalism Accountability Act of 1999," S. 1214, should limit unnecessary preemption by 
all three branches of the federal government. The bill would establish procedural rules for 
Congress to shine a spotlight on preemptive bills. Reports would be required on the scope of 
each preemptive measure. And every two years, a report would be made to Congress on the 
cumulative effect of federal preemption. A rule of construction, to guide the courts, would seek 
to discourage the many findings of implied preemption that are so often raised in litigation, even 
though there is no direct conflict between federal and state law and even though Congress has 
not clearly stated in statutory or report language its intent to preempt state law. Federal 
administrative agencies would be required to notify and consult with state and local elected 
officials before issuing preemptive regulations. Agencies also would be required to prepare 
federalism impact assessments for proposed, interim final, and final rules. 

The requirements on the federal government in S. 1214 are relatively modest. Tliere is nothing 
radical about this bill. Nonetheless, similar modest procedural changes in the Unfunded 
Mandate Reform Act have been helpful in limiting federal mandates or cost-shifts to states and 
localities. The hope and expectation is that S. 1214, if enacted, will in the same way help limit 
federal preemption of state and local law. 
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We at NCSL look forward to working with all the members of this committee as we move 
toward mark-up. We understand that some fine tuning of the bill may be necessary. We want a 
good bill, and a bill that will be signed into law. 

The Department of Justice has raised a number of concerns about similar House legislation (H.R. 
2245). Some of DOJ's concerns may be valid; others clearly are not. Certainly, it is not our 
intent at NCSL in supporting S. 1214 to encourage frivolous litigation that would tie the federal 
agencies in knots. To the contrary, we want the burden of implementing this act to be as light as 
possible on the agencies, while still meeting its goals. We want agency rulemakers in a positive 
frame of mind, so that we can have a real dialogue on federalism is.sues. NCSL accepts that the 
question of judicial review of agency compliance with the act is one that should be examined 
closely. Some enforcement mechanism to ensure that agencies perform federalism assessments 
is required, especially in light of the GAO report. There ought to be a way to enforce the law 
without inviting a flood of litigation, or otherwise making the lives of agency mlemakers 
miserable. 

On the other hand, DOJ's complaint that federalism legislation would iithibit courts from 
findings of "field preemption," we think, is without merit. To the contrary, this is the problem 
that NCSL wants corrected. Courts, or for that matter agencies, have no business finding that the 
"implied" intent of Congress or simply the alleged comprehensive nature of the federal 
regulatory scheme requires a holding that states are barred from the policy "field." Far from 
being objectionable, limiting or eliminating creative legal theories of "implied" or "field" 
preemption is a key element of this legislation. If Congress wants to totally exclude state 
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legislatures from a policy field, then it should say so and be held accountable politically. 
Allowing unelected judges and rulemakers to make decisions of such political import, based on a 
clever lawyer's theory of implication, would seem unacceptable. 

Conclusion 

In conclusion, Mr. Chairman, 1 want to thank you and the original cosponsors for introducing the 
proposed Federalism Accountability Act of 1 999. 1 especially appreciate the care you have taken 
to get bipartisan support for this important bill. Bipartisanship is essential if it is to be signed 
into law. We at NCSL do not regard issues of federalism and preemption to be the property of 
Republicans or Democrats, nor of liberals or conservatives. Everyone has an interest in making 
our federalism work as the Framers intended. 

NCSL asks all the members of this committee and of the Senate as a whole to co-sponsor and to 
support the Federalism Accountability Act of 1999. NCSL looks forward to working with all of 
you to resolve any remaining issues prior to markup. The important thing is for all of us to 
remember the goal. Preemption must be limited if we are to enjoy the advantages of federalism, 
which, in turn, fosters policymaking that respects America's diversity and a policymaking 
process that encourages innovation and responsiveness. 


Thank you for this opportunity to testify. I look forward to your questions. 
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Good morning Mr. Chairman and members of the Committee, my 
name is Alex G. Fekete and I am the Mayor of Pembroke Pines, Florida. I 
am currently the Vice Chair of the Finance, Administration and 
Intergovernmental Relations (FAIR) Steering Committee of the National 
League of Cities (NLC). 1 am pleased to be here this afternoon to testify 
before you with my colleagues on what we believe is groundbreaking federal 
legislation, “The Federalism Accountability Act of 1999” (S. 1214). This 
bill embraces and preserves the cherished principle of federalism and 
promotes a new federal -state-local partnership with respect to the 
implementation of certain federal programs. 

I thank the Committee for having this hearing today. I would also 
especially like to thank the Chairman, Senator Thompson, and his colleague. 
Senator Levin, for working with the members of the “Big 7” state and local 
government organizations to craft a bill that illustrates the cooperative and 
bipartisan dynamic that should exist between our levels of government. At 
the same time, I would like to recognize Senators Voinovich, Robb, 

Cochran, Lincoln, Enzi, Breaux, Roth, and Bayh in appreciation for their 
support in co-sponsoring this legislation. We look forward to working with 
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the members of this Committee to achieve the true partnership envisioned in 
this bill. 

The National League of Cities is the oldest and largest organization 
representing the nation’s cities and towns and their elected officials. NLC 
represents 135,000 mayors and council members from municipalities across 
the country. Over 75 percent of NLC’s members are from small cities and 
towns with populations of less than 50.000. 

Whatever their size, aU cities are facing significant federal preemption 
threats to historic and traditional local fiscal, land use and zoning authority. 
Whatever their size, all cities will benefit from legislation such as S. 1214. 
We are grateful to you for recognizing that the issue of federal preemption of 
state and local laws is an important one, not just to us, but to all Americans. 

What brings us all here today? It is nothing less than the pervasive 
and imminent threat of preemption by the federal government. Let me 
clarify that it is not the intent of NLC to undermine the Supremacy Clause of 
the Constitution. In fact, I think everyone in the room today acknowledges 
that there are times when federal law should trump state law - when there is 
a direct conflict between federal and state law or when it is Congress* 
express intent to preempt state law. During the 1960’s, for example, the 
nation needed the federal government to move forward with civil rights 
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legislation that would ensure the equal treatment for all Americans under our 
Constitution. The problem, however, is not with our dual form of 
government as it was established by the Framers of the Constitution. Our 
concern is focussed on the frequency of federal preemption of state and local 
laws. Moreover, there seems to be a lack of sensitivity on the part of the 
federal government with regard to local government and the preemptive 
impact of federal legislation and regulations on local government. It is the 
National League of Cities’ highest priority to put a meaningful check on this 
preemption of state and local authority. Allow me to cite a few of the 
invasive actions the federal government has taken in the just last few 
months. 

First and foremost, legislation signed into law last October impedes 
states’ and local governments’ ability to tax sales and services over the 
Internet in the same manner as all other sales and services are taxed - 
despite the fact that no such limitations would apply to the federal 
government. There has also been a bill moving quickly through the House 
of Representatives called the “Religious Liberty Protection Act of 1999,” 
which is a massive preemption of state and local zoning and land use laws. 
This bill, if enacted into law, would chill a city’s ability to apply neutral 
zoning laws that are applied uniformly to all other land uses in an entire 
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community from being applied to religious based land uses like churches, 
synagogues and mosques. Local 2fflning and land use laws also face severe 
preemption in die area of takings law, with the re-introduction of takings 
legislation in the Senate which would allow developers to pursue takings 
claims in federal court without first exhausting state judicial procedures. 
Current law preempts municipal authority over the siting of group homes, 
and preempts a municipality from applying zoning, environmental, health, 
and safety statutes to railroads. There is no question that the most significant 
impacts of these preemptions will be felt at home in our nation’s cities and 
towns through the erosion of local tax bases and through the inability to 
enforce local ordinances enacted for the benefit of all who live in a 
community. 

The amount of federal preemptions is increasing yearly. It is 
important to note that all of this legislation was either developed or enacted 
with minimal to no consideration of the consequences to state and local 
governments. The voices of state and local governments were not heard, or 
worse yet, were ignored. It is for this reason that my colleagues and I are 
here this morning - to ensure that state and local governments are not left 
holding the bag as a result of uninformed federal action. But the news is not 
entirely bad for cities because there have been some signs that the tide of 


4 



345 


federal preemption may he changing. First, the U.S. Supreme Court issued 
three recent decisions that affirm states’ rights and curb the power of 
Congress to enforce certain federal laws. The Court recognized that our 
Constimtional framers envisioned freedom being enhanced by the creation 
of two governments - federal and state. As Justice Kennedy so eloquently 
stated in the recent decision in Alden v. Maine . “Congress has vast power 
but not all power. When Congress legislates in matters affecting the States, 
it may not treat these sovereign entities as mere prefectures or corporations. 
Congress must accord States the esteem due to them as joint participants in a 
federal system, one beginning with the premise of sovereignty in both the 
central Goverrunent and the separate States. In choosing to ordain and 
establish the Constitution, the people insisted upon a federal structure for the 
very purpose of rejecting the idea that the will of the people in all instances 
is expressed by the central power, the one most remote from their control.” 
This statement is at the core of federalism and embodies the true federal - 
state-local relationsliip that is at the heart of our system of government. 

In this ruling, the Supreme Court recognized that preserving the 
power of self-govemance by states and localities is as important to the well- 
being of our nation as a whole, as is our federal government. The Court 
further recognized that sometimes a more regional or local approach to 
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governing is needed, and that the needs of the people are sometimes better 
met at the local level through the enactment, application and preservation of 
local laws. The Federalism Accountability Act would help to restore some 
balance between federal, state and local governance. 

Second, NI.C and the other members of the “Big 7” state and local 
government groups have been negotiating with the Administration on a new 
Executive Order on Federalism. We hope this new Executive Order will 
serve to enhance the legislation you are considering this afternoon and 
promote our common goal to work together as partners. NLC, however, 
believes that legislation is still needed regardless of the existence of an 
executive order, to ensure that our unique form of federalism becomes 
revitalized. The reason both a strong Executive Order on federalism and this 
legislation are needed is because an Executive Order by itself is of limited 
scope. An Executive order is not law. It does not apply to the independent 
agencies and there is no provision for judicial accountability. In sum, from a 
public policy perspective, an Executive Order supporting federalism is 
helpful in providing guidance on the issue, but it simply does not carry the 
same weight as legislation. NLC appreciates the intent behind the 
Administration’s efforts and recognizes that the goals of this Executive 
Order are laudable ones. I ask you, what better first steps are there toward 
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achieving a federal -state-local partnerehip than by addressing the issue of 
federalism on all fronts of national government? Through the Supreme 
Court’s reaffirmation of federalism in Alden v. Maine , through the 
Administration’s Executive Order, and now by this Congress through the 
passage of S. 1214. 

Another reason why this legislation is needed is because despite the 
overall success of the Unfunded Mandates Reform Act of 1995 (UMRA), 
there are loopholes that have led to weak enforcement. While well 
intentioned and certainly a positive step toward achieving greater federal 
accountability, UMRA “has had little effect on agency rulemaking,” 
according to a recent General Accounting Office report. Congress now has 
an important opportunity to ensure that the federal government acts 
responsibly toward its State and local partners, in accord with the principles 
of federalism established by America’s Founders. 

Let me now turn to S. 1214. This bill provides cities nationwide with 
a viable means for alleviating many of the problems associated with federal 
preemption of local laws. 

Mr. Chairman and members of the Committee, we at the local level 
want to help create a more dynamic federalism. We believe mutual 
accountability between and among the various levels of government is 
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essential to the vitality of our federalist form of government and is in 
harmony with the vision our forefathers had for this country. We want to be 
your partners in making this vision a reality. We support and want your 
support for S. 1214. 

S. 1214 represents one of the most important efforts to fundamentally 
rethink the nature and relationship of our federal system and to expand the 
partnership of elected governmental officials. S. 1214 contains several good 
tools for creating this new idea of federalism which are beneficial to cities. 

Section 4 of the bill defines a public official as including the 
representative organizations of state and local elected officials, those being 
the national associations of the “Big 7” state and local government 
organizations. This inclusion is vital to providing cohesiveness to the 
consultation provision of the bill. It will make it easier to get state and local 
input from these national associations who can best represent the views of a 
cross section of their respective memberships. It also alleviates the burden 
on the agencies for locating aU public officials from jurisdictions that would 
be preempted by a proposed regulation. It streamlines and simplifies the 
consultation process for all involved. 

Section 5 of the bill requires Senate and House committees, including 
conference committees, to include a statement with each conunittee or 
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conference report on a bill or joint resolution that details the preemptive 
impact of the legislation, gives the reasons for this preemption, and explains 
how State or local authority will be maintained following the passage of the 
legislation. Where there is no Committee or Conference report, there must 
be a written statement by the Committee or Conference that details the level 
of preemption. 

This section is critical to local governments. So often it is the case 
that a bill is passed that has severe consequences on our nation’s cities 
because it preempts state and local law. Once such example is the Internet 
Tax Freedom Act of 1998. Without a committee or conference report or 
statement to explain the preemption and the reasons behind it, it is 
impossible for local governments to know whether such impacts were even 
considered by the Congress. Under this section of the Act, local government 
is assured of such deliberation. 

The above provisions taken together provide for a greater 
accountability of our federal government. They provide the opportunity for 
increased input from those most directly affected by a rule or statute, and 
they provide opportunity for a more meaningful and balanced federalism. 

Another very positive and important aspect of this bill is contained in 
Section 6 , “ Rules of Construction.” This section wUl provide much-needed 
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guidance at the federal level with respect to the age-old question of “does 
this federal statute or rule preempt my city’s ordinance?” It clarifies 
instances of federal preemption by requiring that the intent to preempt be 
expressly stated in the statute or rule, or there is a direct conflict between the 
federal statute and state or local law. This section should not be interpreted 
as a prohibition of preemption. To the contrary, this bill recognizes that at 
times, preemption is appropriate. What this section attempts to do, however, 
is minimize instances where the intent to preempt is not clear - thus 
avoiding expensive and adversarial litigation by limiting a court’s ability to 
find that an implied preemption exists. It again makes the federal 
government accountable for what it does. 

This section also creates a presumption against preemption of State 
and local law and permits cities to govern by requiring that any ambiguity in 
the Act be construed toward preserving State and local authority. These 
rules of construction therefore are of vital importance to cities. 

Section 7 of the bill spells out several important requirements to 
ensure that state and local public officials participate in the federal agencies’ 
rulemaking process in an early and meaningful way. 

This section directs the heads of federal agencies, who are responsible 
for implementing this act, to appoint a “federalism officer” within each 
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agency/ The officer would execute the provisions of this Act and serve as a 
liaison to State and local officials and their representatives; thereby 
providing cities with an identifiable person who is a point of contact in the 
rulemaking process. Section 7 additionally requires that agency heads give 
notice to and consult with state and local elected officials and their 
representative national organizations early in the rulemaking process, and 
prior to the publication of a notice of proposed rulemaking, when that rule 
might interfere with, or intmde upon, the historic and traditional rights and 
responsibilities of State and local governments. 

This provision of the bill requires federal agencies to stop, look, listen 
and think before they leap into the arena of preemption. It further provides 
cities with a much-needed voice in the rulemaking process, especially when 
those rules would have a direct and potentially debilitating impact on our 
nation’s cities. Most importmtly, it is an opportunity for local elected 
officials to work more closely with federal agencies, earlier in the 
rulemaking process. This wiU maximize the chance to provide meaningful 
input and an invaluable exchange of ideas and perspectives. This 
requirement therefore is mutually beneficial to all levels of government and 
serves to reinforce the concept of partnership. 
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This section of the bill furthennore calls for a “federalism assessment” 
to accompany each proposed, interim final, and final rule in the Federal 
Register and each rale review submitted to the Office of Management and 
Budget, when those rales could affect State and local authority. The 
federalism assessment would detail, analyze, and attempt to justify the 
extent of the preemption of State or local authority. Hie assessment would 
describe the extent to which State or local authority would be preserved after 
the rule’s enactment. It would additionally communicate the agency’s efforts 
to minimize the impact on State and local governments and to consult with 
public officials, including the concerns of those officials and the extent to 
which those concerns have been satisfi^. Agency heads would have to 
consider these assessments when promulgating, implementing, and 
interpreting the relevant rules. 

NLC does recognize that S. 1214 as drafted applies to all federal rules 
and regulations. In order to ease routine rulemaking, as in the case of a city 
petitioning a federal agency for a 2 hour local bridge closure, we would be 
wilhng to work with the committee to establish a threshold for de minimus 
exemptions from the federalism assessment. 

In the opinion of local elected officials, the aforementioned provisions 
would make the federal agencies reaUy think about what they are doing 
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before they do it. This language in the bill will make the agencies “look 
outside the box” for help and information, thereby avoiding unsound rules. 

Critics of the current federalism legislation have raised the specter of 
unfettered judicial review under the proposed Rule of Construction. We 
reiterate, however, that this section was designed to streamline the judicial 
process. Currently the courts must grasp at legal straws in cases where there 
is neither an express federal preemption of state or local law contained in a 
federal statute nor a direct conflict between the federal and state or local 
laws. The Rule of Construction eliminates the guesswork and makes very 
clear that absent express preemptive language or a direct conflict, there is no 
federal preemption. S. 1214 and its companion in the House, H.R. 2245, 
alleviate from the courts the burden of having to step into the shoes of the 
federal Congress to determine what Congress intended to do when writing 
laws. Under S. 1214, Congress must now explicitly state any intention to 
preempt State or local rights and responsibilities. Any remaining uncertainty 
in this Act or any statute or rule enacted after this Act would be resolved in 
favor of maintaining State and local authority. 

Last, but certainly not least, Section 9 of the bill provides cities with 
an overall check on the federal government’s preemption activities. It 
requires the Director of the Office of Management and Budget (0MB) to 


13 



354 


submit to the Director of the Congressional Budget Office (CBO) 
information describing each provision of interim final rules and final mles 
issued during the preceding calendar years that preempts State or local 
government authority. CBO must then submit to the Congress a report on 
preemption through Federal statutes, rules, court decisions, and legislation 
reported out of committee during the previous session of Congress. Again, 
this extra check will help all levels of government track federal activities 
dealing with preemption and provides information to local governments on 
this critical issue. 

Thank you Mr. Chairman and members of the Conunittee for your 
kind attention this afternoon. I would be happy to answer any questions. 
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Testimony of Ernest Gellhorn 
Professor of Law, George Mason University, before 
the United States Senate Committee on Governmental Affairs 
concerning The Federalism Accountability Act of 1999 (S. 1214) - July 14, 1999 

Summary 

The cost of federal regulation on the economy is estimated as exceeding half a trillion 
dollar annually. Much of this cost is borne by state and local governments. Thus, sound 
policy supports S. 1214 that an analysis of the impact of proposed rules on such governments 
should be included in agency rulemaking proceedings. 

S. 1214, the Federal Accountability Act, would create an “action forcing” command to 
agencies engaged in rulemaking that they publish “federalism assessments” before issuing any 
rules that have a “federalism impact.” As the experience with the National Environmental 
Policy Act of 1969 demonstrates, forcing such an assessment by agencies can make agencies 
sensitive to federalism concerns and lead to more rational and reasonable rules. On the other 
hand, where such policies are not enforced by judicial review, as illustrated by Executive 
Order 12612 (on federalism) and by the Regulatory Flexibility Act before 1996 (on small 
business impacts), which were universally ignored by the agencies, agency compliance is 
problematical and probably unlikely. 

The simplest solution, of course, is for agencies to comply with current federalism 
requirements because S.*1214 would be unnecessary. However, without judicial review, full- 
scale compliance is not likely. On the other hand, full judicial review under the 
Administrativs Procedure Act would create a substantial burden undercutting the benefits 
sought by S. 1214. 

Thus, I urge a middle ground for the addition of limited judicial review to S, 1214 
patterned after the Unfunded Mandates Reform Act of 1995 and the proposed Regulatory 
Improvement Act of 1998 (S. 981). First, the federalism analysis required by S. 1214 should 
be made part of the record for purposes of review of a final rule under the APA. Second, 
judicial review of the rule under the APA’s arbitrary and capricious test should be limited to 
tire procedures used by the agency and the content of its federalism impact analysis. Third, 
remand or invalidation of a rule should be available only if an agency fails to consult with 
state/local governments or otherwise fails to perform an impact analysis. No other aspect of 
S. 1214 should be subject to judicial review. 

Finally, at least eight other general analytical requirements cabin agency rulemaking in 
addition to those imposed by the APA and agency-specific statutes. Not all are consistent; 
some may now be unnecessary. We need an impact analysis of various impact requirements. 
These should be reviewed by this Committee and a single statute should encompass all in an 
omnibus bill. 
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Testimony of Ernest Gellhorn 
Professor of Law, George Mason University, before 
the United States Senate Committee on Governmental Affairs 
concerning The Federalism Accountability Act of 1999 (S. 1214) 

July 14, 1999 

Mr. Chairman, thank you for the opportunity to participate in this hearing on S. 1214, 
the Federalism Accountability Act of 1999. Currently I am a professor of law at George 
Mason University. I have practiced law for fifteen years and been a law teacher or law school 
dean for twenty-five, and have written over 100 articles and four books in Administrative 
Law, Government Regulation and Antitrust Law, My practice has involved me in arguing 
cases on Administrative Law before Federal -appellate courts, including the U.S. Supreme 
Court. I have served as a public member of the Administrative Conference of the United 
States and chaired its Rulemaking Committee from 1986 to 1995. I also have served as Chair 
of the Section of Administrative Law and Regulatory Practice of the American Bar Association 
in 1990-91 arid am currently a delegate to the ABA House of Delegates. 

The Federalism Accountability Act proposes to adopt a rule oSconstruction applicable 
to all legislation adopted by Congress limiting preemption of State or local government law 
unless expressly stated or unless there is a direct conflict between the new statute and local 
law. It also outlines a similar “action forcing” command to agencies engaged in rulemaking 
that they undertake and publish “federalism assessments” before issuing any niles that have a 
“federalism impact.” My comments focus the effect of S. 1214 on administrative rulemaking 
and, in particular, its effect on judicial review of agency rules. 
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Background: APA Rulemakine Requirements 

Rulemaking plays a critical role in administrative regulation. It is more efficient than 
case-by-case adjudication because rules give regulated parties advance guidance and can 
address many issues in a single proceeding. A clear general rule can promote quick and 
uniform compliance and also provide affected persons and firms with protection against 
unknowing failure to conform. As the Supreme Court has said, “[w]hen a government official 
is given the power to make discretionary decisions under a broad statutory standard, case-by- 
case decision making may not be the best way to assure fairness. . . . [The use of rulemaking] 
provides [affected parties] with more precise notice of what conduct will be sanctioned and 
promotes equality of treatment among similarly simated [persons].” Dixon v. Love . 431 U.S. 
105 (1977). In additional, the procedures of rulemaking proceedings can put all affected 
parties of notice of impending changes in regulatory policy, and give them an opportunity to 
be heard before the agency’s position is final and enforceable. 

Thus, it is important not to burden agency rulemaking with unnecessary or conflicting 
obligations. The rulemaking process is neither pro or anti-regulationi agency rules can 
support as well as undermine federaiism. Additions to the rulemaking process should be 
carefully crafted to ensure that they are clear and simple - and that their benefits exceed their 
costs. 

The Addition of Analytical Rulemaking Requirements 

Both the President and Congress have added a substantial number of procedural and 
substantive requirements for rules having a significant impact on the economy or affecting 
important interests. Beginning with the Nixon presidency, each Administration has provided 



for executive oversight of major rules, including now their advance submission to the Office of 
Management and Budget for review and approval. Presidential executive orders have required 
that rules include cost-benefit and risk assessments, promote the President’s priorities, measure 
the impact of the regulation on small business, and avoid adverse effects on family values. 

See Ex. O. 12912 & 12498, superceded by Ex. O. 12866. Executive Order 12612, adopted in 
1987, requires agencies to assess federalism impacts of their rules and to adhere to these 
principles “to the extent permitted by law.” Preemption of statute authority was to be 
minimized, and state participation in federal proceedings was to be maximized. 

Similarly. Congress has sought, by. a variety of techniques, to impose regularized 
control over agency rules, including increasingly stringent requirements for minimizing 
regulatory effects on small business, state and local governments, and automatic Congressional 
review of major rules. §ee Paperwork Reduction Act of 1995; Unfunded Mandates Reform 
Act of 1995; Small Business Regulatory Enforcement Fairness Act of 1996. 

As a result of these pressures, the impact of a proposed rule on the economy, 
environment, small business, family values, etc., often is identified anti monitored. In 
addition, substantial efforts have been made by agencies to move away from onerous 
command-and-control regulations where centralized decision makers control products and 
services and replace them with performance-based standards allowing regulated parties to 
identify least costly solutions. Perhaps the most successful administrative reform was the 
National Environmental Policy Act of 1969 whose "action forcing” mechanism - the 
preparation of an Environment Impact Statement ~ required agencies to anticipate the adverse 
environmental changes their projects might bring about and to consider methods of reducing 
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and avoiding them. This requirement had a major impact of many agencies. It forced them to 

prepare detailed intetdiscipiinaty studies, examine alternatives to the proposed action, and 

explain 'vhy a particular result was chosen. See generally Robert Rabin, Federal Regulation in 

Historical Perspective . 38 Stan. L. Rev. 1189 (1986). What' made NEPA particularly effective 

was that it could be enforced in the courts. 

Indeed, without meaningful outside oversight or enforcement, agencies often have 

ignored these requirements. One empirical survey undertaken for the American Bar 

Association’s Section of Administrative Law and Regulatory Practice, showed that 

requirements not pressed by the Office of Jnfbnnation and Regulatory Analysis (OKA), the 

office with responsibility in 0MB for implementing the regulatory executive orders, or subject 

to judicial review, have been ignored rather than implemented by the agencies. See Sidney 

Shapiro, Political Oversight and the Deterioration of Regulatory Policy . 46 Ad. L. Rev. 1 

(1994). Another review of agency rules between 1996 and 1998 by GAO shows that agencies 

generally have, paid only lip service to the Executive Order on Federalism. In fact, EPA did 
1 - 

not mention the Order in any of the 1 ,900 rules issued in this period,^d only 5 of over 
11,414 agency rules issued during these two years indicated that a federalism impact analysis 
had been done. General Accounting Office, Federalism: implementation of Executive Order 
12612 in the Rulemaking Process . GAO/T-GGD-99-93 (May 5, 1999). 

Federalism Asse.ssments: S. 1214 and' Administrative Rulemaking 
With the continuing growth in the impact of federal policy on the economy - some 
estimates of the cost of agency regulations now exceed half a trillion dollars per year - it 
seems only sensible that before new burdens are imposed on state and local government that an 
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assessment be made of their possible effects (as well as whether their benefits exceed their 
costs). Regulatory burdens are the equivaleiU of tax increases except that they are not a visible 
part of the federal budget. But they are no less burdensome or real. 

As the NEPA history shows, forcing an agency to make such an assessment can have a 
salutary effect on the decision making process. When agencies identify the burdens that a new 
rule place on other governmental entities and then must justify them, the process itself leads to 
more careful analysis of whether a rule is necessary or has been properly shaped. The 
presumption of regularity given administrative actions is based on the hope ftat ageiKy 
administrators generally seek to satisfy st 2 (tutoty assignments and that regulators act in 
accordance with the objectives set for them. 

This premise, however, is not always supported by experience, Despite widespread 
support on a bipartisan basis for federalism requirements for over a decade, they have not been 
generally implemented by the agencies. While I am not aware of any studies explaining this 
record, several' factors are likely to be involved -- an unawareness of the executive order, an 
indifference to yet another analytical requirement, constraints on agency budgets, and, most 
importantly, the absence of any consequences. As the NEPA experience demonstrates, 
judicial reversal of agency action for inadequate analytical requirements can have a lasting 
effect on agency behavior. In addition, the federalism requirement in Executive Order 16212 
does not appear to be applicable to independent agencies and OIRA apparently has not placed 
it on its review check list. The absence of judicial review is no accident: the Executive Order 
On presidential oversight states that it is intended only “to improve the internal management of 
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the Federal Government and does not create any right or benefit, substantive or procedural, 
enforceable” against the agencies. Ex. O. 12866, § 10 (Sept. 30, 1993). 

Thus, the critical issue in consideration of S. 1214, which would require that agencies 
engage in federalism assessments before adopting a rule likely to have a significant effect on 
slate and local law, is whether that requirement is enforceable against the agencies. 


As currently drafted, S. 1214 makes no special provision for judicial review. As a 
resuit, because it would impose legal requirements on an agency, compliance with S. 1214 
would be examined on Judicial review of (he agency rule under the Administrative Procedure 
Act. 5 U.S.C. § 706(2). That review would encompass adherence to the procedures and 
substantive requirements identified in S. 1214 as well as the reasoned decision making 
mandate of the APA. Under the APA, a person “adversely affected" by a rule could challenge 
an agency’s evaluation of whether the rule would have a significant federalism impact, the 
methodology of the assessment, its reasoned basis and the reasonableness of the agency’s 
judgment. Thus, to the extent that traditional judicial review of agenqy decisions involves a 
“second guessing” of the agency under the “hard look’’ test approved by the Supreme Court, 
federalism assessments would be similarly examined. 

The Administration has raised an objection to such '‘unlimited” judicial review as 
creating “a significant new category of federal litigation” that could result in “injunctions 
blocking agencies from taking proposed actions.” Of course, in the first instance, that would 
depend on the degree to which agencies continued to ignore the federalism mandate. If they 
were to comply with its requirements, no such threat exists. On the other hand, the provisions 
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of S. 1214 necessarily include some ambiguous terms whose meaning can probably be settled 
only after litigation even if clarified by an OIRA rule. For example, such simple items as 
“notice and consultation” with state and local governments specified by Section 6(b) are 
unclear. Is it enough to contact one state or must all be notified; does it make a difference 
whether the primary or major impact may be in another state; is Federal Register notice (alt 
that is required by the APA) sufficient and, if not, who must be notified in a state or local 
government? On a more substantive note, each of the content items identified in Section 6(d) 
could raise similar questions. Does the preemption statement limit later agency claims on 
preemption (thus encouraging broader claims than otherwise thought necessary); what 
constitutes “an area of traditional State authority”; how completemust the agency’s 
description of “significant impacts” be and what determines whether something is either 
“significant” or has an “impact"; must an agency minimire possible impacts on state and local 
government or is it enough to identify them; etc. This is not to say that the legislation is 
poorly drafted.. In fact, I think this is a skillful draft which fairly identifies both Congress’ 
objectives and how agencies are expected to comply. But if the federalism requirement is to 
be meaningful, and if agency compliance is to be tested, these and other questions will 
inevitably arise. 

Thus, I believe there is some substance to the claim that adoption of S, 1214 could lead 
to significant litigation and further expense and delay for agency rulemaking. Of course, 
much but not all of that litigation burden could be avoided by meaningful direction by OIRA to 
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the agencies guiding them on how to comply.* And the experience with agency flouting of the 

Regulatory Flexibility Act, 5 U.S.C. §§ 601 et seq., until 1996 when Congress added judicial 

review of agency compliance with its mandate, HO Stat. 857, warns of the futility of giving 

the agencies directions without ensuring their adherence to them. On the other hand, Congress 

has wisely moved cautiously in adding judicially enforceable burdens on the agencies. For 

example, when it overwhelming adopted the Unfunded Mandates Reform Act of 1995, 2 

U.S.C. §§ 1531 et seq., which similarly sought to force agencies to take account of the 

implications of their regulations on state and local governments (and private entities), it limited 

judicial review. That is, the Act made no provision for judicial review of the requirements 

that an agency select the “least costly, most cest-effective.or least burdensome alternative that 

achieves the objectives of the rule" unless it explains why another choice is superior or is 

dictated by law. See Daniel E. Troy, The Unfunded Mandates Reform Act of 1995 . 49 

Admin. L. Rev. 139 (1997). Its provision for judicial review of agency compliance with 

notice, consultation and impact analysis requirements was restricted to their inclusion in the 
1 - 

administrative record for consideration by the reviewing court in determining whether the 
agency’s final action was arbitrary or capricious. 

Our experience with this more middle ground of judicial review - somewhere between 
zero and full judicial review - is too limited to assess its value. But it suggests that until we 

* I still lament the decision by Congress in 1995 to defimd the Administrative 
Conference of the United States. This small agency, whose annual cost was less than $2 
million per year, provided exactly that kind of guidance to agencies and significantly improved 
the administrative process. (Its legislative mandate was not repealed so it could be re- 
established at any time simply by appropriating fiiiKls for its support. 5 U.S.C. §§ 591- 
96.) 
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know more, we might follow this limited approach as adopted in the Unfunded Mandates 
Reform Act and as proposed in the Regulatory Improvement Act of 1998 (S. 981), That is, I 
recommend that S. 1214 be revised as follows: (1) that the federalism analysis be made part of 
the rulemaking record for purposes of review of a final rule; (2) that judicial review of the rule 
under the arbitraiy and capricious test (of 5 U.S.C. § 706(2)(A)) be limited to the procedures 
used and to the content of the impact analysis; and (3) that remand or invalidation be required 
if the agency wholly fails to consult with state/local governments or to perform a federalism 
impact analysis. However, other aspects of this federalism mandate - e.g., submission of the 
federalism assessment to 0MB — should be exempted from judicial review. 

Review of Analytical Requirements , 

While I support the concept of a federalism impact analysis for ageiKy rulemaking, I 

am concerned that too many analytical requirements may be burdening the rulemaking process. 

Thus, I also urge that this Committee smdy the possible consolidation of the numerous 

analytical requirements. There are plenty to review. First, there are the recent requirements 
1 - 

imposed by the Paperwork Reduction Act of 1995, the Unfunded Mandates Reform Act of 
1995 and Small Business Regulatory Enforcement Fairness Act of 1996. Then there are more 
general laws such as NEPA as well as agency-specific statutes (e.g,. Clean Air Act) which 
establish additional, sometimes overlapping analytical requirements. And finally there are the 
Executive Orders which, in addition to the existing Federalism order, include: Regulatory 
Planning and Review (E.O. 12,866), Civil Justice Reform (E.O. 12,988), Family Values 
(E.O. 12606) and Indian Tribal Governments (E.O. 13,084). We need, in other words, an 
impact analysis of various impact requirements in order to assess which are working, which 
can be eliminated, and which can be refined and/or consolidated. Incorporating all into one 
statute would ease agency administration and provide simpler instruction to affected parties. 
And perhaps we would not have lo revisit old issues (such as judicial review) again and again. 
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Testimony of Caleb E. Nelson 
Associate Professor of Law 
University of Virginia School of Law 

Thank you for the opportunity to speak with you today about federal preemption of state 
law. My testimony will focus on the preemptive effects of federal statutes, but 1 would be happy 
to address questions about other types of preemption too. My views should not be attributed lo 
my employer, the University ofYirijinia School of Law; 1 offer them in my personal capacity. 

Preemption is an important topic. The extent to which federal statutes displace slate Uw 
affects both the substantive legal rules under which we live aitd the distribution of authority 
between the states and the federal govemmerst The sheer volume of litigation about preemption 
reflects the doctrine’s significance; according to Professor Stephen Gardbaam, preemption "is 
almost certainly the most frequently used doctrine of constitutional law in practice."' 

Although the Supremacy Clause of the federal Constitution is the reason that v^id federal 
Statutes displace contrary state law. the preemptive scope of any particular federal statute is a 
matter of staturory interpretation. The Supreme Court recognizes this point; assuming that 
Congress has acted within its constitutional powers, the Court says that the question in 
preemption cases "is basically one of congressional intent."^ Unfortunately, the tules of 
construction that the courts apply in preemption cases do not match up very well widi the 
realities of the legislative process. 

In tiiis testimony, I wilt first discuss some general flaws with the courts' rales of 
construction, focusing particularly on the Supreme Court’s tests for "implied" preemption. 1 will 
then offer some concrete examples of cases in which the results of those tests seem, in the words 
of S. 1214, to be "contrary to or beyond the intent of Congress." 1 will close by discussing the 
advantages of substituting new rules of construction for the ones that the Court currently applies. 
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Flaws with the Rules of Construction that the Court Currently Applies in Preemption Coses 

To deterTnine the preemptive effect of any particular federal statute, coiirts need to 
interpret the statute and decide what legal rules it establishes. Those legal rules might be either 
"substantive" rules (which tend to regulate primary conduct) or 'jurisdictional'’ rules (which tend 
TO say tlBt states may not regulate primary conduct, or at least may not regulate primaiy conduct 
in certain ways).’ But however one classifies a particular ntle, the rule— if it is within Congress's 
constitutional power to establish— will displace whatever state law it contradicts. The Supremacy 
Clause says as much. 

Federai statutes, of course, can establish rules by implication as well as expressly. In 
principle, this is no less true of 'jurisdictional" rules than of "substantive’’ mies. It is possible, in 
other words, for a federal statute to imply a preemption clause, just as it is possible for a federal 
siamte to establish a substantive rule that it fails to state in so many words. 

For a clear example, consider the federal Ports and Waterways Safety Act of 1 972, which 
was at issue in the Supreme Court case of Ruy v. Atlantic Richfield Co.' Title I of the Act 
authorized the Secretary of Transportation to promulgate safety rules for both vessel traffic and 
shore structures, and a savings clause declared 'dial nothing in the title prevented individual states 
"from prescribing/or structures only higher . . . safety standards than those which may be 
prescribed pursuant to this title."’ In the overall context of the title, this provision implied that 
states could not Supplement the safety standards that the Secretary promulgated for vessel traffic. 

To acknowledge that a federal statute can imply a preemption clause, however, is not to 
suggest that this inference should be drawn too quickly. The rules of construction that the 
Supreme Court has articulated for preemption cases en in that direction; they risk making judges 
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too quick to infer broad preemption clauses. 

la dse past, the Cosjrt suggested that die mere comprehensiveness of a federal statute 
could imply tot Congress intended to pteempt all state regulation of a particular fieM.* The 
Court now recognizes that modem federal legislation in complex fields is likely to be detailed 
whette or not Congress wants to preempt sigiplemeniary state legislation, and so-called "field 
preemption." accorditigiy has been on the decline.’ But much of the work tot used to be done 
under the rubric of "field preemption" can still be done under the rubric of what the Court calls 
"conflict preemption."* 

Suppose that a federal statute does not contain an express preemption clause. The statute 
unquestionably will still have preemptive effects: assuming tot the Constitution gives Congress 
to power to enact it, the statute will displace whatever state law itcoattadicts. But the Supreme 
Court’s curreat doctrine of "conflict preemption" goes farther. The Court says that '‘[i]a the 
absence of explicit statutory language signaling an intent to pre-empt, we infer such intent where 
... the state law stands as an obstacle to the accomplishment and execution of congressional 
objectives."’ Under this rule of statutory mterpreution, federal statutes reflect an "implicitO pre- 
emptive intent" whenever sure law gets in the way of their "full purposes and objectives.""’ In 
effect, then, the Court reads all federal statutes that do not expressly address preemption as if 
they contained the following implied preemption eiause: "No state may citact or enforce any law 
or policy, of whatever type, to the extent that such state law or policy sunds as an obstacle to the 
accomplishment of the full purposes and objectives behind this statute." 

The Court sees this test as a means of giving effect to congressional intent. If such a 
preemption clause were actually to appear in a proposed bill, however, I suspect that many 
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inembers of Coagress would thinic that the clause was both coo vague and too bioad. Let me 
elaborate on both of these reactions. 

First, the clause is vague. In the absence of careful staiutoiy specification of exactly what 
"puiposes and objectives" the clause is referring to. this test for preemption is likely to produce 
unpredSctable results, including results that would not actually have commanded majority 
support in the enacting Congress. Many statutes, after ail, will be the products Of compromise; 
members of Congress who want to pursue one set of purposes will have agreed on language that 
is acceptable to members of Congress who want to pursue a different set of purposes. Both sets 
of purposes shaped the statute, but they may v»cU have different implications for stale law. It is 
possible, moreover, that neither set of purposes commanded a majority in Congress; the statute 
maywell have been enacted by a coalition of people with differing goals." A test that tells 
courts to base preemption decisions on the "full purposes and objectives" behind the statute does 
not necessarily provide much guidance. 

Second, the clause is broad. Even if ali members of Congress can agree on the "lull 
purposes and objectives'' that lie behind a particular federal statute, they may not want to 
displace all state law that makes achieving those purposes more difficult As the Supreme Court 
itself has acknowledged in other contexts, "no legislation pursues its puiposes at all costs," and 
"it fmstiates laftier dian effectuates legislative intent simplistically to assume that whatever 
furthers the statute’s primary objective must be the law."'- 

This observation is particularly true in preempiion cases. As the Court again has 
acknowledged in other contexis, our federal system is premised on the notion that Congress will 
not pursue federal policies to the total exclusion of state policies." One of the principal 
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safeguaids on wbic^ the Constitution relies to ptoieci state authority is the composition of 
Congress: rather than being chosen by rite nation as a whole, Ccmpess’s membws at* chosen by 
and answer to state constituencies. In many contexts, then. Coogtess might well hesitate to 
accomplish its purposes at the e.xpense of state policies that (in the judgment of the relevant state 
audtoriiies} s«ve v^iithwhile interests in Iheii owniight.'* 

It follows that the courts' current rules of construction for preemption cases are seriously 
flawed. In the name of "congressional intent," every federal statute that does not expressly 
address pieemprion is nad to in^dy an 'obstacle pteemption" clause that the aiaciing Con^SS 
might well have rtjecled if it had actually been proposed. 

Examples of the Qap Between the Court’s Preemption Decisions and Confess 's Apparent Intent 
These probtenis are not purely theoretical. Let me offer some concrete examples of areas 
in which the Supreme Court's rules of constructirm have pitiduced results that are hard to 
attribute to Congress. 

Labor law dramatically Ulustrares the poteniia! breadth of the Court's tests for "implied" 
preemption. We can start with § 301 (a) of the Labor-Management Relations A.ct, which gives 
federal district courts concurrent su^eet-malter jurisdiction over suits for violatioo of collective- 
bargaining agreements.'’ This provision appears to be a naked jurisdictional grant. Ever since 
the ISSOs, however, the Si^steme Court has understood it to seek "to ensure uniibnn 
interpretation of colleciive-bargainmg agreements, and thus to promote the peaceable, eonsisient 
resolution of tabor-management disputes."'* According to the Court, use of state law to 
deermine the meaning of colteetive-bargauting egreeroenu would Susitate this purpose; § 301 
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therefore preempts state-!aw principles of contract interpretation, leaving a gap for cotirts to fill 
with federal principles developed on the basis of 'the policy of the legislation,"” In order "to 
assure that the purposes ammatmg § 301 will not be frustrated ... by state laws,'”* the Court has 
held that § 301 also preempts state-law causes of action whose resolution "depends upon the 
meaning of a collective-bargaining agTeeraent";'’ the Court has held, for instance, that § 301 
preempts state-law tort suits against a union for negligent inspection of a mine, when the union’s 
alleged duty arose out of a collective-bargaiiting agreement.^’’ Any doctrine that can tease such 
sweeping consequences out of a simple grant of concurrent jurisdiction is hard to defend in terms 
of "congressional intent.” 

Preempfion doctrine under § 301 may perhaps be attributed to the Court’s desire to avoid 
difficult questions about the constitutionality of naked jurisdictional grants. But the Court has 
also adopted sweeping views ofpreemption under sections 7 and 8 of the National Labor 
Relations Act, which protect workers’ collective-bargaining rights and prohibit unfair labor 
practices.'* In 5c/n Diego Svilding Trades Council v. Carmon, the Court concluded that "to 
allow the States to control conduct which is the subject of national regulation would create 
potential fiusrraiion of national purposes."" As a result, states may not supplement the NLRA 
with their own provisions about conduct that the NLRA protects or prohibits The Court bas 
unaniroously held, for tnstoiKe. that the NLRA preempts a state law that prevented repeal 
violators of the NLRA Irom doing business with the state." 

’This conclusion may seem odd enough, but so-called Gormon preemption goes much 
farther. Because the NLRA created the National Labor Relations Board and gave it various 
powers to enforce sections 7 and 8, the Court has inferred that Congress wanted "to obtain 
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unifonn application of its substantive rules" through "centralized administration of specially 
designed procedures. To protect this purpose, the Court has concluded that the NLRB enjoys 
"primary jurisdiction" to determine what conduct the Act protects or prohibits, and that states 
therefore may not regulate "even . . . activities that the NLRA only arguably protects or 
prohibits."” 

indeed, the NLRA preempts sUtc leguiation of certain conduct that is not even 
"arguably" protected by section 7 or prohibited by section ?. With respect to conduct that the 
NLRA does not regulate, the Coun asks whether it thinks that Congress intended the conduct to 
be free from all regulation. According to the Court, one of Congress's purposes in enacting the 
NLRA was to let the results of the collective-bargaining process be determined by the free play 
of economic forces (subject to the rules set out in the NLRA). Under so-called Maehinisls 
preemption, state regulation of those economic forces is preempted because it hinders the 
accomplishment of this purpose.” Not surprisingly, the Court sometimes finds it difScult to 
distinguish conduct that Congress silently intended to be left entirely unregulated from conduct 
that Congress merely decided not to regulate itself.” 

Perhaps the excesses of "implied" preemption in labor law owe more to the doctrine of 
store decisis than to the Court's current methods of statutory inteipretaiion. Over the last two 
decades, the Court has taken some steps to rein in the potential breadth of "implied" preemption; 
while retaining its expansive formulation of the rest for "obstacle" preemption, the Court has 
counterbalanced this test by invoking some version of a presumption against preemption. Still, 
the combination of a broadly worded test for "obstacle" preemptioa with a presumption that 
points in the opposite direction has not made for clarity or predictability. The Court’s 
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preemption decisions may have been narrower outside of labor law, but they have not been much 
easier to trace to Congress’s statutes. 

Consider the Clean Water Act. In a 1987 decision, the Court held that the Act does not 
preempt state-law nuisance actions against entities that cause harm to property owners in one 
state (the "affected” state) by discharging effluents into the waters of another state (the "source" 
state).'* Surprisingly, however, the Court concluded that the Act does preempt the choice-of-law 
rules that would otherwise apply to such suits. Because the Act gives the federal govenimem 
and the source state more power than affected states over the issuance of discharge peimits, the 
Court held that nuisance liability had to be determined under the law of the source state lathei 
than the law of any affected states.” For reasons that the Court has never fully explained, this is 
so even if the source state s own choice-of-law rsiles would coll for application of an affected 
state 's law. ” But while the purposes behind the permitting process allegedly require source 
states to apply dteir own nuisance law, the Court has subsequently decided that the statute leaves 
the EPA free to condition permits on compliance with the law of affected states.” 

Or consider the customs sututes. Federal law normally subjects imported goods to 
customs dudes. But if the owner of the goods stores diera in a "bonded warehouse," federal law 
defers the customs duties during the period of storage; the duties beconte due only wdien the 
goods are withdrawn from storage, and they are waived entirely if the goods are withdrawn for 
purposes of reshipment abroad ” There is no connection between this statutoty scheme and the 
property taxes that many states impose on the owners of certain types of goods. Accordingly, the 
Court has unanimously held that Congress's decision to defer federal customs duties on imported 
goods stored in bonded wratehouses does not preempt state laws imposing property taxes on the 
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owners of those goods during the period of storage.^’ If ihe imported goods being stored in the 
bonded warehouse are intended for re^pment abroad, however, the Court has held that state 
property taxes ore preempted during the period of storage.” 

Again, it is hard to explain this distinction in terms of any "congressional intent" reflected 
in the relevant statutes. According to the Court, Congress waived the federal duties on goods 
withdrawn &om storage for reshipment abroad "in order to encourage merchants here and abroad 
to make use of American ports." But Congress's decision to defer federal customs duties on oil 
imported goods stored in bonded warehouses presumably serves the same purpose. The fact that 
the system of "bonded warehouses" encourages merchants to use American pons, moreover, 
does not automatically mean that Congress wanted to maximize this encouragement by 
preempting state property taxes during the period of storage, any more than it means that 
Congress wanted to make states give merchants cash bonuses for using American ports. As 
Justice Powell noted in a lone dissent, it would have been perfectly teasonable for Congress to 
promote foreign trade by providing for duty-Iree storage without also providing an exemption 
from state property taxes. The federal customs sumtes, then, do not seem U> uq>ly any policy 
regarding state property ia.xcs. 

For a final example of the unpredictability in the Court's preemption decisions, contras! 
the Court's trealtnent of the federal pacem statute with its treatment of the federal copyright 
siatuw. Both stuutes grant temporary monopolies in order to encourage certain inteUectual 
creations, but both statutes limit those monopolies in apparent recognition of their dangers. For 
many years, neither stamte contained a preemption clause.’- The Court has nonetheless held that 
states caimol supplement the federal patent statute by giving "patent-Uke protection" within their 
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Ijorders to creations ttiat do not qualify for nationwide protection. In Bonita Boats v. Thunder 
Craft Boats ‘^iot instance, the Court unanimously held that Florida could not prohibit boat 
manufacturers from using the "direct molding" process to copy another manu&cturer’s hull 
design. At the same time riiat it was developing this doctrine, however, the Court held Stat states 
could svqtplemenx the federal copyright act; in Goldstein v. California^'' for instance, the Court 
held that California could prohibit audiotape manufacturers from copying sound recordings made 
by musical artists. While one can try to reconcile these decisions, it is not clear diat rite 
reconciliation has anjrthing to do with congressional intent or the statutes that Congress actually 
enacted. 

The Rule of Construction in S. 1214 

In recognition of the problems with the rules of construction that the courts cunently 
apply in preemption cases, the bill before you seeks to establish a different rule of construction. 

S. 1214 seeks to lay out new ground rules for the interprewtion of federal statutes, so that the 
courts ore working off the same page as Congress. 

Section 6{a) of S. 1 214 tells courts that henceforth, when Congress enacts a federal 
statute tiiat does not expressly address preemption, the statute should not be read to preempt a 
rule of state law unless the federal statute and the state-law rule are in "direct conflict.'' Although 
the meaning of this phrase may not be entirely clear, section 6(a) suggests that the federal statute 
will preempt a state-law rule only if "the two cannot . . . consistently stand together"— otUy if 
applying the state-law rule would entail disregarding a valid rule established by the federal 
smtuie. State law would be preempted to the eittent that it purports to authorize ssmedung titat 
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fedeial law validly prohibits, to prohibit something that federal law valitUy amhotizes, or to 
penalize somstMssg that federal law validly gives people sn unqualified right to do. But state law 
would not be preempted simply because its effects would stand as an obsuclc to the purposes 
and objectives that lie behind the federal stamte. As I understand section 6la), then, it tells courts 
not » read broad "obstacle preempnon' clauses into federal statutes enacted after the Act’s 
effective date. Section 6(c) tends to confirm this interpretation; to the extent that a federal stamte 
is ambiguous about whether it implies an "obstacle preemption" clause, section 6(c) indicates 
that it does not. 

Section 6(a) does not prevent Congress from providing for obstacle preemption in 
appropriate circumstattees. If Congress wants to preempt not only those state laws that are in 
"direct conflict" with a particular statute, hut also all state laws that would hinder the 
accomplishment of the purposes and objectives behind the statute. Congress need only enact a 
preemption clause to that effect. Congress is already familiar with such provisions; at least one 
federal statute includes an express "obstacle pteempeion" clause.-’’ But federal statutes enacted 
after the effective date of the Act would no longer be deemed to establish such provisions by 
default, in the absence of a deliberate decision by Cortgress to ptcempi aS! state law that stands 
in the way of federal purposes, courts would not tty to reconstruct those purposes on the 
assumption that Congress wanted to pursue them at all costs. This result seems perfectly 
consistent with priacipfes of federalism and the sqiaration of powers, which bofo suggest that 
policy decisions about preemption should be made by Congress rather than the judiciaiy. 

Aside from its effects on "obstacle" preemption, section 6 would reinforce the courts’ 
currem reluctance to read federal statutes to occupy an entire field by implication. ! doubt that 
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section 6 would elrniinate implied field preemption entirely. Some federal statutes— like the 
Ports and Waterways Safety Act that X mentioned earlier— may unan)bi.guousIy imply a 
jurisdictional rule excluding states from a particular area, and state efforts to regulate that area 
would be in "direct conflict" with this (implied) rule. Still, if a federal statute does not expressly 
occupy a particular field, section 6(c) would tell couns to infer field preemption only if the 
implication is unambiguous. If Congress wants to occupy a particular field, then, the better 
practice would be to make sure that the text of the statute says so expressly. This result too 
seems sound. If a federal statute does not exclude states from a particular field eifrier expressly 
or by necessary implication, then it is reasonable to presiune that states can supplement the 
federal statute with (nonconflicting) laws of their own. 

In sum, the combination of section 6(a) and section S(c) would restrain the courts’ 
tendency to infer preemption clauses that federal statutes do not actually establish. In this 
respect, section 6 is likely to bring the courts’ preemption decisions closer to Congress’s hue 
"pre-emptive intent.'’ 

Section 6(c) would also affect the interpretation of express provisions of federal law, 
including substantive legal rules as well as ex^ss preemption clauses. It would reinforce the 
courts’ recent tendency to read express preemption clauses narrowly.” It would also tell courts 
to resolve ambiguities in express provisions of substantive law in a way that minimizes frseir 
preemptive effect. 

This aspect of section 6(c) may have some unanticipated consequences. But if Congress 
is concerned that section 6(c) will cause a particular statute to be read too narrowly, it is free to 
ertaci a different rule of construction for that statute; it can specify, for instance, that 
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notwithstacding section 6(c) of the Federalism Accountabili^ Act of 1999. the statute’s express 
provisions should be read without any special presumptions either for or against preemption, .as 
loi^ as Congress toows what die background mica of eonstiuction are, it can always legislate 
atotmd them in appropriate cases. 

As a practical matter, then, section 6(c) would probably have its greatest effect where 
members of Congress have not reached a collective agreement about how a panictaiar statutory 
provision should be read. Perhaps the provision contains a latent ambiguity that membets of 
Congress did not know about. Or perhaps membets of Congress recognized the ambiguiiy , but 
were unable to agree about how to resolve it Secdon 6(c) reflects the view that the political 
safeguards of federalism work best when Congress confronts these diflicuU issues itself instead 
of tacitly leaving them for the courts. 

In this sense, section 6(c) is a mechanism for self-discipline. Unless members of 
Congress agree to exempt a particular statute from its rule of constniction, section 6(c) would 
reduce any institutional incentives to enact deliberately ambiguous language in an effonto pass 
difficult policy questions on to the courts. Of course, when Congress enacts language that is 
inadvertently ambiguous (or that the courts take to be asnbiguous), section 6(c) might drive 
preemption decisions away Stom what membets of Congress intended. Whether the need for 
self-discipline outweighs this potential effect is a policy question that I am not in a good position 
to address. 

Overall, t think that the role of construction set out in S. 1214 would be an improvement 
upon the rules of construction currently articulated by the courts. In areas where the Constitution 
allows Congress to withdraw power from the states. Congress should certainty be able to 
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preempt slate law when it wants to do so. But the mere fact that a federal statute serves certain 
purposes and objectives does not automatically imply that Congress wants to displace all state 
law that might get in the way of those purposes. Section 6(a) would remind courts that no 
legislation pursues its purposes at all costs. At the same lime, section 6(a) leaves ample room for 
Congress lo enact broad preemption clauses witen it actually wants to do so. 
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preemption" cases can be recast as "conflict preemption" cases); Cade v. Nadonal Solid Wastes 
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Mr. Chairman and Members of the Cormnittee, thank you for the opportunity to testify 
today regarding S. 1214, the "Federalism Accountability Act of 1999." 

I teach environmental law at the University of Maryland Law School, where my students 
and 1 represent citizens' groups concerned about local pollution problems in their neighborhoods 
and where I teach a seminar on the interaction of science and the law.' Before joining the faculty, I 
spent many years advocating the interests of local governments before Congress, EPA, and the 
courts. And before those years in private practice, I was staff counsel to the House Commerce 
Committee. So, to paraphrase the song, I see these issues from all sides now and I think 1 
understand both why you ate concerned about the state of federalism today and how difficult it is 
to craft good solutions. 

My testimony makes two related points about federalism in general and the legidation in 
particular: 


' Please note that I appear today as an individual and not as a representative of the 
University of Maryland or my clients. 
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1 . Just as state and local governments tell you that “one-size-fits-all” regidation is 
ineffective, “one-size-fits-all" devolution could prove harmful to some of our most 
important national values. Specifically, in the area of health and safety regulation, 
continuation of a strong federal role is justified by the same principles that 
motivated Congress to legislate actively in these areas over the last three decades. 

2. The legislation you have drafted is ambiguous, and could create enough uncertainty 
that it would actually retard the efforts of EPA and other agencies to reinvent 
themselves in a way that strengthens federalism without sacrificing the progress we 
have made in protecting public health. If you believe that it is necessary and 
possible to legislate comity between national and subnational governments, 1 hope 
you will consider modifying its provisions. 

The Dangers of Unrestricted Devolution 

As my colleague. Professor William Galston of the University of Maryland School of 
Public Affairs, recently testified before you a few weeks ago, American government is based on 
the brilliant and enduring theory that supreme political authority resides in no one level of 
government but instead is shared between them in what founding father James Madison described 
as a “compound republic.” Throughout our history, national and subnational governments have 
constantly renegotiated how they divide power, with the active participation of legislative bodies, 
the courts, and, in the 20'’' century, administrative agencies. There is no shortcut, no silver bullet 
that can sort responsibilities and authority across the full range of issues in a single stroke. Rather, 
as government is confronted with ever more complex and difficult issues, these negotiations must 
become ever more painstaking, both because the stakes are high and because the problems are so 
hard to resolve. 

Each level of government has crucial roles to play as we enter the next century. The 
national government can distribute the economic burden of public policies more equitably than the 
states. It is the guarantor of civil rights. The United States engages our best scientific and 
technical resources to find solutions to problems that would overwhelm individual states. Last but 
not least, and this point too often gets lost in the debate, uniform federal regulation is the backbone 
of a strong economy because it provides a "level playing field” for industries that sell goods and 
services in both national and international commerce. 

On the other hand, as Justice Brandeis observed seven decades ago, state and local 
governments are America’s “laboratories of democracy,” not only experimenting with innovative 
approaches that elude a ponderous federal bureaucracy, but engaging the public at a level more 
direct and effective than the national government could ever hope to achieve. Without the active 
participation of strong state and local governments in the daily lives of the American people, we 
would have a democracy that was hollow and, as a result, dangerously weak. 
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In recent years, state and local governments have been on the march, decrying unfunded 
mandates and demanding an equal seal at the tables whwe national policy is forged. Their crusade 
is both an understandable and predictable reaction to truly breathtaking federal forays into areas 
that once were the exclusive province of the states, as well as the infuriating reality that federal aid 
to implement programs has declined steadily over the last two decades. Unfortunately, however, 
as in any crusade, the rhetoric of the moment has obscured the reasons why Congress acted to 
expand federal power, running the real risk that unrestricted devolution will return us to the 
proverbial “square one”of efforts to solve our most intractable national problems. 

From what 1 can tell from the testimony you have received thusfar, the motivation for the 
legislation now before you is state and local government opposition to federal preemption in such 
areas as revenue ( e.g.. taxes on usage of the Internet), medical records privacy, and the 
modernization of financial services.’ I am not an expert on these issues, and will not presume to 
address the nature and scope of the devolution that is appropriate to resolve them. What is clear is 
that the principles that should guide you in those contexts have little if any application to the issues 
posed by the centralized health and safety regulation that has so improved the quality of our lives. 


Take, for example, environmental protection, the unacknowledged poster child of the 
unfunded mandates movement’ and a superb example of the painstaking debate over how to sort 
responsibility in a compound republic. What ideas should guide congressional decisions on 
“dividing the job” among the three levels of government in that area? 

When EPA was created in 1970, Congress could only have guessed at the complexity of 
the new agency’s mission. As our understanding of that mission deepens, economies of scale in 
accomplishing the scientific and technical research essential to meaningful health and safety 
regulation are the moat compelling reason for centralized regulation and against unrestricted 
devolution. 

A recent EPA report found that there is na toxicity information available for 43 percent of 
the 2,863 organic chemicals bought and sold in amounts above one million pounds every year in 


’ Sss, £i&. Testimony of Raymond C. Sch^pach, Executive Director, National 
Governors’ Association, before the Committee on Government Reform, Subcommittee on National 
Economic Growth, Natural Resources, and Regulatory Affairs, U.S. House of Rgiresentatives, 
June 30, 1999. 

’ During the floor debate on the Unfunded Mandates Reform Act of 1 996, environmental 
mandates were invoked to justify the legislation about two-thirds of the time. However, UMRA 
was never portrayed as an environmental measure by either its proponents or the media. 
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this country, and that a full set of basic toxicity information is available for only seven percent/ 
Our ignorance regarding the risks posed by these common pollutants is shocking, not least because 
we have the physical ability to conduct the scientific inquiries necessary to develop this 
information, but have not made such research a priority. 

Another dimension of the information deficit that undermines environmental policy is our 
ignorance concerning the actual state of the ambieait environment As documented extensively by 
former EPA Chief of Staff Michael Vandenbergh, the fragmatted and inconclusive efforts we have 
made to characterize these conditions undermines further progress in cleaning up and preventing 
pollution.’ 

Finally, we lack the technology we need to mitigate environmental risks. Our multi-billion 
effort to clean up toxic waste sites has foundered on the horns of this dilemma.'’ If we knew how 
to neutralize the old dumps and other pieces of contaminated land that mar the landscape, we could 
revitalize the inner city, prevent urban sprawl, and spur economic development in the areas that 
need it most. 

All three of these data gaps cripple EPA’s efforts to establish priorities, assess risk, and get 
results.’ Closing them is a task that deserves resources only the national government can provide, 
and it would be pointlessly inefficient to duplicate such efforts in each of the 50 states. Further, 
incentives to develop new technology are far more easily provided by a national market for 
pollution control, prevention, and remediation than the inconsistent and uiqjredictable economies 


* EPA Analysis of Test Data Availability for HPV Chemicals, 22 CHEMICAL Reg. Rep. 261 

(1998). 

’ Michael P. Vandenbergh, An Alternative to Ready. Fire, Aim: A New Framework to Link 
Environmental Targets to Environmental Law, 85 Kv. L. J. 803 (1996-97). 

^ For a discussion of the technical difficulties that have plagued the Superfund program, 
see, Rena I. Steinzor & Linda E. Greer, In Defense of the Superfitnd Liability System: Matching 
the Diagnosis and the Cure, 27 Envtl. L. REP. 10,286, 10,287-289 (1997). 

’ The two best discussions of the implications of the dearth of data for environmental 
quality are reports issued by EPA in an effort to reexamine national enviromnental priorities. 

The fast, an analysis by its career staff of the environmental problems flat should be on the 
Agency's regulatory agenda, was published in 1987. U.S. EPA, Unfinished Business: A 
Comparative Assessment of Environmental Problems (1987). The second, a review by 
EPA's Science Advisory Board of the first report, conuined its own recommendations for the 
Agency’s fomre direction. U.S. EPA, Reducing Risk: Setting Priorities and Strategies for 
Environmental Protection (1990). 
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of 50 smaller jurisdictions. 

Federal regulation of environmental problems is also necessary to address the effects of 
pollution that crosses state lines, or so-called "transboundary" pollution. Only the most diehard 
federalist would disagree that if industry within one state can manage to export most of its 
pollution to another state, the source state is unlikely to impose effective controls and the receiving 
state lacks the leverage to protect itself. The transboundary rationale applies in any situation where 
pollution is transported across state lines via the ambient air or interconnecting natural geology 
such as rivers or aquifers. 

Finally, the national government must play a role in assuring uniform, minimum standards 
of protection that give every American a chance to have good health. Conservative commentators 
have called environmental protection a "luxury good," aifordablc in flush times, expendable in 
tough times, and presumably out of reach for poor people no matter what the state of the 
economy.* While only a small minority of Americans would agree with this assessment, the 
unrestricted devolution of fundamental regulatory decisions to the state and local level could well 
make it a reality. Principles of equity and equal protection demand the establishment of baseline 
national standards so that Americans are not exposed to fundamentally unequal levels of 
environmental risk. 

The need for baseline standards is particularly acute given the unequal distribution of 
environmental problems in society. The disproportionate effects of pollution on low income, 
minority communities is increasingly well-documented.’ If determining the level of protection 
became the sole province of such communities, gross discrepancies between the exposures 
tolerated by poor and minority Americans and those tolerated by the middle and upper class would 
increase. Not only do low income communities lack the resources to devise effective regulation, 
they are considerably more vulnerable to threats that they must choose between jobs and protecting 
the environment. They are also overloaded with other social problems that compete for resources 
and the attention of the body politic. 

Of course, none of these principles mean that the federal government can or should do the 


“ Seee.g., P.J. O'ROURKE, ALL THE Trouble IN THE World 20! {1994); 

Neither is a "clean environment" a political right of humans. Rights must be free You 

have the right to bear arms. You don't have the right to take a gun without paying for it. 
Pollution control is not free. . . . The environment turns out to be the "luxury good" that 
Cato Institute’s Jerry Taylor said it was. 

’ See e,g., Richard Lazarus, Pursuing “Environmental Justice"; The Distributional Effects of 
Environmental Protection, 87 Nw. U. L. REV. 787 (1993). 
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job alone. Federal regulations should only impose requirements that make sense in the context of 
specific local conditions. Even where federal regulatory mandates are justified, state and local 
governments should have adequate flexibility to implement them in the most cost-effective 
manner. Rigid edicts handed down from Washington hamstring state and local officials who are 
already under pressure to resolve a lengthening list of difficult social problems with an ever- 
diminishing public fisc. 

In some instances, the best way to address the issue of local implementation is for the 
federal government not to regulate. In others, a national standard is necessary, but the regulations 
should include a workable, accessible system for granting waivers or exceptions. In all instances, 
the federal government should refrain from micromanaging local implementation to the point 
where money is wasted on expensive technologies or other compliance methods. But there simply 
is no way to accomplish all of these important reforms quickly and efficiently without considering 
the details of EPA’s authorizing statutes and the rulemakings they require. 

The Unforeseen Consequences of S. 1214 

Will the legislation now before you help or hinder the renegotiation of envirorunental 
policy that all agree is necessary in the inunediate future? The problem is that it is very difficult to 
tell. 


At one level, S. 1214 is a straightforward recitation of the way the federal government - 
including agencies and departments responsible for safeguarding the public health - should behave. 
Of course Congress and the Executive Branch should be careful about preempting long-standing 
and wise state and local laws. Of course federal officials should consult with representatives of 
state and local governments about the creation and implementation of federal programs. 

Yet if this is all the sponsors have in mind, there are other, more effective ways for 
Congress to use its considerable power to change the way agencies, departments, and even your 
own committees behave. You have considerable clout in the oversight process, you hold the purse 
strings, and you have the authority to amend specific statutes to change the way they affect local 
governments, starting with the provisions that have motivated the legislation now before you. 

The apparent determination of the sponsors to make legislate common sense and make it 
legally binding and the legislation’s vagueness on the methods available to enforce it suggest, 
however, that it is designed to achieve more than persuading the Executive Branch to be more 
respectful towards the states. I am going to assume, therefore, that the legislation’s sponsors are 
committed to a new process, one that is binding on agencies and departments, one that changes the 
way they do their daily business, and one that is enforceable by aggrieved state and local 
governments. There are several crucial implications that flow from this interpretation of the 
legislation’s intent. 
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First and foremost, the legislation’s central terminology is vague, and susceptible to so 
many different interpretations that it could provoke years of time-consuming litigation of 
questionable value to the achievement of its ultimate goals. 

For example, consider the requirement in section 5 that conference reports include “an 
explicit statement on the extent to which the bill or joint resolution preempts State or local 
government law, ordinance, or regulation and, if so, an explanation of the reasons for such 
preemption.” Does the statement need to identify with precision each and every affected law, or 
will a mere description of the categories of laws potentially effected suffice? If the legislation 
intends a precise list, how many additional resources will be necessary to perform such an arduous 
task? What if the conference committee makes a mistake during the rush of other business that is 
so typical of such efforts? Is the law invalid? 

As another example, consider section 6(a), which sets forth the truly remarkable statement 
that once the legislation is enacted, any law passed after that date will not preempt any state or 
local government law, ordinance, or regulation unless the statute “explicitly states” that 
“preemption is intended” or there is a “direct conflict” between the federal and state or local law. 
Once again, how explicit must these statements be? How “direct” must the conflict be? If industry 
can comply with both the federal and the state or local requirement, but doing so will cost 
significantly more, will the state or local law stand? Such are the perils of one-size-fits-all 
devolution. 

Finally, section 7 of the legislation requires that agencies like EPA “notify, consult with, 
and provide an opportunity for meaningful participation by public officials of governments that 
may potentially be affected by the rule.” The federalism officers of the various agencies and 
departments must “identify each proposed, interim final, and final rule having a federalism impact” 
and prepare an assessment that the relevant “agency head must consider” in “all decisions” 
involved in “promulgating, implementing, and interpreting” the rule. 

This language applies to each and every rule at all stages of development. According to 
GAO experts, this broad brush would cover about 7,820 rules, in contrast to the Unfunded 
Mandates Reform Act, which targeted the 30-50 “economically significant” rules that agencies 
produce annually. In EPA’s case, this additional workload could well prove the straw that breaks 
the already sagging camel’s back. The Agency is now functioning with a budget that is a mere 15 


Rules are sorted into five different categories: (1) economically significant; (2) 
significant; (3) substantive; (4) administrative; and (5) routine/frequent. The last category - 
routine/frequent - covers approximately 5,291 rules annually at all stages of development. For 
further information, contact Curtis Copeland, Assistant Director, Federal Management Issues, 
GAO at (202) 512-8101, 
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percent higher, in real dollars, than it was in 1 985, before the passage of a dozen major new laws, 
including the 1990 Clean Air Act Amendments. 

Moreover, it is unclear how agencies and departments are to find each and every state and 
local government elected official who is “potentially” affected by a rule. In essence, the legislation 
would shift the responsibility for identifying such interests from the large network of public 
interest groups that currently represent such officials to the agency; Would “consulting” with the 
staff of the National League of Cities be adequate? Or could a handful of local officials in any of 
the cities that are not members of the League stop a rule because the League staff failed to 
adequately represent their interests? How would this outcome be any more democratic than the 
worst offenses of the current system? 

Could state and local politicians who are disgruntled with the results of a rulemaking 
challenge it on the basis that the EPA Administrator or her counterparts did not explicitly consider 
each and every aspect of their concerns, no matter how fHvolous, in each and every aspect of 
decision making with respect to a rule? Worse, will the prospect of such litigation drive agency 
heads to give state and local politicians virtual veto power over all aspects of any rule that concerns 
them, skewing the appropriate balance of power and allowing highly localized concerns to control 
national policy? 

Last but not least, it is worth noting that the legislation as drafted defines “public official” 
to include only elected officials, in effect rendering irrelevant the burgeoning numbers of 
organizations that represent career state and local officials who not only have the expertise to offer 
agencies like EPA good advice, but will have the responsibility for implementing the programs at 
the local level. 

Some of you may know Professor Thomas McGarity, whose work on the administrative 
process is always brilliant and timely. A few years ago, he wrote an article decrying the 
“ossification" of the rulemaking process, by which he meant the gridlock that increasingly afflicts 
the daily performance of every federal regulatory agency in existence." Ironically, the same state 
and local officials who demand that you pass legislation like the bill before you are justifiably 
outraged that EPA has not moved more quickly to reform its own rules, to repeal unnecessary 
requirements, and to reinvent the way it does business. To state and local officials who have these 
concerns, but nevertheless believe something like the Federalism Accountability Act of 1999 is 
warranted, I say, “Be careful what you wish for.” It is hard to imagine that ossification could get 
worse, but in the hands of a timid or uncertain bureaucracy, or as a result of a few misguided court 
decisions, I think this law could make prior ossification look like regulatory activism. 


" Thomas O. McGarity, Some Thoughts on 'Deossifying' the Rulemaking Process, 41 
Duke L.J. 1385, 1429-36 (1992). 
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Because it will inevitably be left to the courts to resolve all these issues, I thought it would 
be ^ropriate to close with a quote from one of oia: wisest jurists in this area. In a speech 
delivered to the 26“ Annual ALI-ABA Environmental Law Course of Study in 1 996, the 
Honorable Patricia Wald, Chief Judge of the D.C. Circuit Court of Appeals where most of these 
decisions would be made, had some solemn words of warning regarding congressional efforts to 
enact generic procedural requirements rather than statute-specific substantive reforms. Judge Wald 
was addressing requirements that analytical requirements similar to those in S, 2124, except that 
they dealt with the costs and benefits of regulation, as opposed to its impact on federalism. She 
said; 


I believe that the existence of these [analytical] requirements as statutory mandates would 
almost certainly generate a quantitatively and eventually a qualitatively different kind of 
judicial review . . . They would almost inevitably produce more of a checklist mentality on 
the part of reviewing courts; we judges would more often play the role of insuring that ail 
these varied statutory tasks are performed to specifications, in contrast to the essentially 
diffuse role we now play as an ultimate safety valve to insure that bizaiie things don’t 
happen at the agency level 

Minimally, rulemaking records would be longer, rules would take longer to issue, courts 
would have to read and check for more statutorily required analyses, court decisions might 
as a result themselves be slower to issue. It’s hard to say whether more rules would be 
thrown out by courts, but I do suggest that the more facts and findings the agency has to 
put in the record, the more likely it is that a meticulous judge or advocate may find 
something in there that is inconsistent with something else and raise a plausible question of 
whether ‘reasoned decision making’ has taken place. That, of course, may be what 
Congress wants and if so, it is our job on the courts to give it to them. But it deserves 
thinking about by everyone in the process. . . . 

Thank you for your consideration of these views. 
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The Honorable Fred Thompson 
Chairman 

Committee on Governmental Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr, Chairman: 

On behalf of the North American Securities Administrators Association, Inc. 
(NASAA), I applaud your leadership and the work of the Governmental Affairs 
Committee to strengthen the federalism partnership among federal, state and 
local governments. This partnership has resulted in passage of legislation to 
discourage unfunded mandates, new block grants in welfare and other programs, 
and legislation that seeks to curtail federal micro-management. These are 
historic accomplishments, and we are pleased to offer our support for the next 
important step in sustaining this partnership. The Federalism Accountability Act 
of 1999. 

NASAA's membership consists of the securities administrators in the 50 states, 
the District of Columbia, Canada, Mexico, and Puerto Rico, In recent years we 
have worked closely with Congress to reduce the state preemptive effects of 
provisions included In the National Securities Markets Improvement Act of 1996 
and most recently, the Financial Services Act of 1999. 

State regulators are charged with ensuring efficient regulation that protects 
investors and maintains safe securities markets for all customers. Through front- 
end licensing and registration activities, state agencies work to spot and stop 
fraud and abusive sales practices-before investors suffer the consequences, in 
essence, state securities regulation provides a "safety net" for investors. 

NASAA and other organizations like the National Association of Secretaries of 
State are aiarmed that proposed federal legislation could seriously undermine the 
ability of state regulators to protect their citizens. Specifically, state governments 
could lose vital powers if proposals by the Securities Industry Association to the 
Senate Banking Committee are adopted as part of the yet-to-be-introduced 
Securities Market Enhancement Act of 1999. Those proposals raise serious 
investor protection concerns for state regulators at a time when record numbers 
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of Americans are investing in the stock market to secure their financial goais. 
They also stand in sharp contrast to your Committee's stated goal of reducing the 
occurrence of federal preemption. Attached is a summary of NASAA’s concerns 
regarding the SIA proposals. 

As you know, Utah Governor Mike Leavitt testified earlier this year before your 
Committee. He stated at that time: 

The important role of stats laws and regulatory responsibilities 
should not be forgotten in the midst of the scramble to 
accommodate businesses and the forces of globalization, 
technology, and deregulation. States and their citizens stand 
to benefit as much as businesses from these changes, but not 
at the cost of continuing federal preemption of state laws. 

NASAA agrees with Governor Leavitt's statement. Federal preemption of state 
legislative and executive authority not only violates the fundamental principles of 
federalism, but in the case of the SIA proposal ft has the potential of putting the 
economic security of potentially millions of Americans at risk. 

Mr. Chairman, NASAA shares your concern regarding the frequency and pace of 
recent federal preemption of state laws as well as the no-action letters and 
interpretive releases issued by federal regulatory agencies that result in similar 
preemption. In that regard, we endorse The Federalism Accountability Act of 
1999, and stand ready to assist you and your colleagues in any way to ensure its 
passage. Please don't hesitate to call me at (603) 271-1463 or Deborah 
Fischione, NASAA's Director of Policy at (202) 737-0900 if we may be of further 
assistance as S. 1214 moves through the legislative process. 

Sincerely, 


Peter C. Hildreth 

Director of Securities, State of New Hampshire 

President, North American Securities Administrators Association 


Attachment 
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WnJ. STATES LOSE THEIR AUTHORITY TO PROTECT INVESTORS? 


State governments could lose vital powers to protect their citizens as a result of a 
proposal now being considered by a key congressional committee. The Senate Baitking 
Committee is currently evaluating proposals from various groups for possible inclusion in 
the draft of the Securities Markets Enhancement Act of i 999 {“SMEA”). The Committee 
has received proposals from the Securities Industry Association (“SIA’*) that raise serious 
investor protection concerns for state regulators at a lime when record numbers ol' 
Americans arc investing In the stock market to secure their financial goals. We arc now a 
nation of stockholdeni: according to the Securities and Excltangc Commission C‘SEC”), 
one in ihicc Americans is invested in the stock market compared to just one ia 1 8 in 
1980. 

Slate securities regulators arc part of a complementary regulatory system of local, 

Indust^ and national securities oversight that makes the US stock markets the fairest and 
most transparent In the world. State regulators have worked to create an improved 
r^ulalory landscape, both in the wake of the National Securities Markets Improvement 
Act of 1^6 (“NSMIA**) and generally in reaction to the evolution of the American 
financial marketplace. The slates work closely with the SEC and industry sejfregulatory 
organizations to protect individual investors and promote fair markets. 

The SIA proposals, if enacted, would dismMiilc or undermine the ability of states to 
protect investors from harm. If the proposals became law: 

• States would be unable to keep out bad brokers. State.s would lose their authority 
to license out-of-state stockbrokers doing business within their borders. They could 
only license those brokers who have a place of business in their slate. In most states. 
90 percent of stockbrokers doing business in the state have their place of business in 
another state. States would no longer be able to .screen out brokem with disciplinary 
histories (suspensions, arbitrations, injunctions, fines, etc.) from selling securities to 
Main Street investors within their borders. 

• Slates would powerless to regulate investment advisers, one of the fastest 
growing segments of the financial .services industry. Under the SIA proposal, 
states could not impose their own licensing qualifications on individual ftnancial 
planners greater than those imposed by the SEC. The SBC, however, has virtually no 
regulatory structure in place for planners whu work for investment adviser firms. 
Congress allocated regulatory power over these individuals to the states in NSMIA. 
Thus the SIA seeks to inverse legislation enacted by Congress just three years ago. 
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Enactment of the SIA proposal would likely result in the elimination of a new 
competency exam for investment adviser representatives, developed by stale 
regulators with the support of the financial planning industry, scheduled for 
implementation by year’s end. 

• States would lose vital enforcement authority. State securities agencies would be 
precluded from seeking a financial penalty in an enforcement action against a 
stockbroker or firm where the SEC, the National Association of Securities Dealers 
(“NASD”) or a stock exchange has already acted and imposed a financial penalty. 
This provision would tie the hands of a state securities regulator in cases where state 
securities laws have been broken and state residents harmed. 

• States would lose control of information they need to protect investors. Stales 
would lose control of their public records. The NASD would be put in charge of 
deciding what background and disciplinary information about state licensed 
brokerage firms and stockbrokers would bo collected and disclosed to the public. 
Currently, state securities regulators have a major role in determining what license 
information is collected, and given state freedom of information laws, they disclose to 
investors more backgroimd information about stockbrokers than the NASD does, 
enabling investors to make better-informed decisions. 

In summary, state securities regulators support well thought-out reforms that will make 
our markets and regulation more efficient—but not at the expense of investor protection. 
Dicsc proposals by the SIA arc flawed and fundamentally anti-investor. Our nation’s 
securities markets are well regulated and trusted by tens of millions of investors here and 
aroimd the vrorld. Radical and extreme proposals like these could undermine that trust 
and are not in the long-term interest of investors or the securities industry. 

State securities regulators are represented in Washington, DC by the North American 
Securities Administrators Association (“NASAA”). Please contact Deborah Fischione, 
NASAA's Director of Policy at 202-737-0900 if you need additional information. 
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Federalism: Comments on S. 1214-The 
Federalism Accountability Act of 1999 


Executive Order and 
UMRA Had Little 
Effect on Agencies’ 
Rulemaking Actions 


Few Federalism 
Assessments Prepared 
Under Executive Order 
12612 Between April 1996 
and December 1998 


Mr. Qudiman and Members of tlie Comnu^e: 

We welcome this opportuni^ to comment on S. 1214, the “Federalism 
Accountability Act of 1999.” The bOi addresses a number of issues 
afi'ecting intcrgovemmental relations, including rules of construction 
legarding preemirion, legi^ative reQUirements, rulemakit^ 
requiremotts, and performance measures for stat^administered feder^ 
grant programs. My comments are directed to the ag^K:y rulemaking and 
performance measurement requirements. 

I will focus most of my comments on two previotis executive and 
legislative branch initiatives that, like section 7 of the bill, were deitigned 
to hi^dlght tlw inq>act of federal rules on state and local go^^f!lment5. Our 
past work showed the limited effect of tiiose previous initiatives during the 
period of our review, which suggests a need for this section of the 
prcqMsed legislaticm. I wifi also polzd mst a few aimilariti^ airi diS'er^K^ 
between the bill and the executive t^er. Finally, I will bricdljl’ ccuiunent on 
thecxp^ence of one agents in cot^peratively settii^ tiie of goal^ and 

performance measures with states in a federal grant program that are 
contemplated in 8e<^on 8 of the bill 

During the past 20 years, state, local, and tribal governments as well as 
bisinesses have expressed concerns about crmgressicmal and i^datoiy 
preemption of traditionally nonfederal functions and the costs of 
complying with federal re^ati<M)s. The executive and the legislative 
branch have each attempted to respond to these concerns by issuing 
executive orders arui enacting statutes requiring rulemaking agencies to 
take certahi actiems when they issue regul^<ms with federalism txc 
intergovernmental relations effects. Two prime examples ot these 
responses are Executive Order 12612 ("F^eralism*) and the Unfonded 
Mandates Reform Axx of 1995 (UMRA). 


Executive Order 12612, Issued by President Ifeagan In 1987, ^tahlished a 
set cd* fundamental principles and criteria for executive departm^ts and 
agencies to use when formulating and implementing policies that have 
federalism implications. The executive order says th^ federal ag^des 
should rehain froni establishing uniform, national standards for programs 
with federalism implications, and when national stands^ are i^uired, 
they should cimsult with appropriate ofildals and organizations 
reprea^ting the states in developing those standards. The oriler ^ys that 
regulations and other policies have federalism implications If they “have 
substantial direct effects on the States, on the rdatiorship between the 
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national ^vemment and the Sta^, or on the distribution of poyret and 
responsibilities among the various levds of government” 

Executive Order 12612 also contains specific requiremente for agencies. 
For example, the order requires the of agency to designate an 

official to be responsible fm* ensuring the Implementation of the order. 
Ihat ofQclaJ is required to determine which proposed policies have 
sufficient federalism implications to warrant pr^aration of a "federalism 
asse^ment* The assessment must contain c^tain demems (e.g., identify 
the extent to which the pi^icy imposes additional costs or burdens on the 
states) and must accompany any proposed or final rule submitted to the 
Office of Managem^t and Budget (0MB) for review under Ebcecuti^^ 
Order 12866. ‘ 0MB, in turn, is requhed to ensure llu^ agencies’ tulemaidng 
actions are consist^t with the poUcies, criteria, and requirements in the 
federalism executive order. 

In May 1998, President ClinUm issued Executive Order 13(^ 
(“Federalism"), which was intended to replace both Executive Order 12612 
and Executive Order 12875 (“Enhancing the Intergoveinmental 
Partnership").* However, in August 1998, President Clintem suspended 
Executive Order 13(^ In r^ponse to concerra raised by state and local 
govemment representatives and others about both the content of the order 
and the nonconsultativc manner in which it was developed. Therefore, 
Executive Ordtf 12612 remains in effect 

To determine how Ebcecutive Order 12612 had been implemented in recent 
years, we reviewed (1) how c^en tlie preambles to covered agencies’ final 
rules issued between April 1, 1996, and December 31, 1998, mentioned the 
executive order and liow often they indicated the agencies had conducted 
federalism assessments under the order;* (2) what selected agencies have 
done to implement the requirements of the order; and (3) what 0MB has 


‘Bxacutive Order 12612 aettsaJiy refere to ndemaklns procedures under Executive Order 12281 , which 
was revoked and replaced Isy Executive Order 12666 in 1883- Beewae only ’sipii&csnt” rules are 
subndtted to 0MB for review under Executive Order 12866, Itedcraitam sssessments for nonsigidncanl 
ruta are not rcquiTCd to be submitted to 0MB. F<v a deKripdon of the review process under this 
order, see aevtilMrtrv Reftam; Imnlenaaitatian of *>» ttoviUattw ngvi—r BmctiWw O.W (G^yr<86> 
l%,6qrC.%,196Q. 

'Executive Order 128^. among ether things, requires fodera) agendee to 'deveh^) an effective process 
to permit elected offidals of atate. local, artd tribal govrmmentB to provide meaitteghil and timely 
input In the davdopnieTa ot reguiaiocy pnvosals containing MgnUicant unfonded mandates ” 

'It is unclev whether Eanevtive Ordtt 12612 ccweis regulations and other poUdes issued by 

independent ntguMory agencies, such as the Federal Ceminunieationa Co^lcrion and tite Seewitiea 
and Exchange Commissloit. Therefore, we focused our review on executive departments aitd agencies 
that are not independent reguiatoiy agandca. 
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done to oversee federal agencies' implementation of the order in the 
°rulemaldng process/ We focused cm the ^ril 1996 through December 1998 
time frame because we were able to use our database to identify which 
rules were "m^r” under the Small Business Regulatory Enforcement 
Fairness Act (SBREPA) (e.g., those diat have a $100'inilUon inqiact on the 
economy). As a result, we cannot comment oa rules issued outside of that 
time frame. Althou^ Executive Order 12612 does not require agencies to 
mention the order in the preamble to th^ final rules or to note in those 
preambles whether a federalism assessment was prepared, doing so is a 
clear indication th^ the ago^ was aware of and considered the order’s 
requirements. Also, if an agen<y prepared a federalism assessment for a 
fink rule, it would be logical for die agency to describe the assessment in 
die preamble to ti^ rule. 

Agencies Prepared Few Our work showed that Executive Order 12612 had relativdy little visible 

Federalism Assessm^ts During effect on federal agencies’ rulemaking actions during this time frame. To 

Re^ew Timefr'ame summarize the nearly 3 years of data depicted in figure 1, agencies covered 

by the order mendemed it m the preambles to about 26 percent of the 
1 1,414 final rules they issued between ^ril 1996 and December 1998. 
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ngure 1 : AgendM Indicated Only Five 
Final Rule* iMued Between April 1996 
and December 1996 Had Federalism 
Assessments 
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Source: Federal Reglstar and GAO analysis. 


Five agencies issued the bulk of the final rules published during this 
period — ^the Departments of Agriculture (USDA), Commerce (DOC). 
Health and Human Services (HHS), and Transportation (DOT); and the 
Environmental Protection Agency (BPA). As ^ure 2 shows, these 
agencies varied substantially in the degree to which they mentioned the 
executive order. For example. DOT mentioned the ord^ in nearly 60 
percent of its neariy 4,000 final rules, who-eas EPA did not mention tiie 
order in any of the more than 1,900 rules it issued. 


P««t4 


0A<yr-GGl>-9S-14S 





399 


Statement 

FederalisiR! Comment* ox S. 1214— Hie Feden^iemAccotmtabUlty Act of 1999 


¥\gum 2; Agende* K«««d In Degrte natntm offtnti rules 

to Which They Mentioned Executive 
Order 12612 in Final Rule* luued 
Between April 1996 and December 1998 
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Source: FedersJ Regietef end GAO enalycis. 

However, rnentianing the order in the preamble to a rule does not mean 
tlie agency took any substantive action. The agencies usually just stated 
that no federalism assessment was conducted because the rules did not 
have federalism implications. Nearly all of these statements were standard, 
“boileiplate* certifications vrith little or no discussion of why the rule did 
not trigger the executive order’s requirements. 

In fact, the preaml^es to only 5 of the 1 1 ,4 14 final rules that the agencies 
issued between April 1996 and December 1998 indicated that a federalism 
assessment had b^n done — 2 in 1996 and 3 in 1997. Ihose five niles are 
listed in table 1. 
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TsUe 1: PrMtnl^ indicated Fmt 
A gencie* issued fiw Fine! Pulse Mdt * 
Federeiisffl Asseesments fietween April 
1996 and Dcesmbcr 1998 


Deoadment «- aoenev 

Mefirudride 
«tts BubibdTed TBfe 

Department of KesWt and 
Human Sendees 

Aug. 28, 1996 

Regulations Reslricttngthe Sate and 
DistAbution of Cigarettes and Smokeless 
Tobacco to Prated ChiRiren and 
Adoteficerts 

Department of 
TrwisDwtttien 

Dec. 16. 1S96 

Roadway Worker Protection 

Oepantnmt of Commaree 

Jan. SO. 1997 

Florida l^y« iJatkma! {JaAne Ssnoiuary 

Mar.2S.1SS7 

HawaSan lakmki Hum(^»ck ViOraie 
National klerine Senetuaiv 

Department of tabor 

Mar.31,1S97 

IHaaard) Abatement Vertrication 


Souice; F«0«ral FegisUir and GAO snai/sto. 


Many of the finaJ rutes that federal agencies issue are adirdnistrative or 
routim in nature, and tha^ore unlikely to have significant federaiisan 
imj^c^ions. As a result. It is ncd: paitkuiariy suiprisii^ agencies 

w^d not prepare federalism assessments ftar many of those rules. 
However, ^es that are “jn^or” under SBMIFA and that involve or affect 
state and local govemments would seem more likely to have federalism 
implic^ons that would warrant preparation of an assessment 

Howovm-, llud; ckxK not appear to have been the case. Aa 3 shows, of 

the 11? mfyor flr^ rales issued by cov^ed ag^des b^een 1^6 

and December 1988, (he preambles indicated that only I had a federalism 
assessment The agendes had previously indicated that 37 ot these rules 
would affect .state and local governments, and the prewibles to 21 of the 
rules hidicated that th^ would preempt state and local laws in the event of 
a conflict. At least erne of the four state and local gsvenunent orgaidzaticms 
that wecoi^lted duringtt« review said that federal a^des^tmild have 
done a^ei^mantes for most of ttese 11? rasym: rales. !n resjKmse, the 
agencies said Uiat their rules did not have suffident federalism 
itnplic^ons to trigger the executive order’s requirements. 
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Fi»«™jiOillsf One M.jor dill. iMued 
Between April 1996 tnd DK*ini>ftr 1^ 

Had A Fadaralitm A««*Mmam 

140 



SoutetK F*d««M R«SieBr CAO^ najM ntf« 

EPA EstaUished High Threshold All three ofdie agencies we visited during our review (USDAHHS, and 

for Fedenii^ Asse^iments EPA) had 8on» kind of wiit^ S^dance on theex^nitive (»der and had 

de^nated an or les^tudUefor oistirirg its 
iiT^Iementatioa* However, the criteria the agencies used to d^rmine 
whether federalism assessments were needed vailed among the agencies. 
U51>A’s guidance did not estahUrdi tmy specific criteria, with agenc? 
attcmi^ makii^ th^ own deteanminadtms regarding fedeiailstn 
iiT^Iications in the context of eadi nilem^ng. HHS’ guidance listed four 
threshold criteria that could be used to determine whether a federalism 
asse^ment was required, but said an assessment must be prepared if an 
^cKt would ^i^ly sigriificam effects ^ states ei^ if the artion 
was mandated by law or the department otherwise had no dlscr^oa 


*nMi Odraciet t3«e «« wa« UwK vfiU) UiemMt msitor n^ea that Bale and loc^ goytsranent 
repre9amih>es MUewd 8houM mw had a fedenttsm tssmineiit. 
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0M5 Has TaTcm Littie Recent 
Action to Ensure 
Implanentatlon of Executive 
Order 12612 


'Ute ciiteiia in EPA's guidan<» est^lished a high threshold for whal 
constitutes *suS!ci^t” federalism implications— perh^ ej^laining wb; 
zi^re of tite more than 1,9QD finai ix^es issued durii^ the 

to De^mber 1^ time Srame had a fsdmaiism assessm^t. 
example, in or^ for an EPA rule to require an assessment, tiie agau:7*s 
giddance said the rule imst ir^ alljbur d the fdlowing cnteiia; 

• have an “institutional*’ effecton the states, not just a financial effect 
(r^ardless of magnitude); 

« change significantly the rdative roles of fedml and state govenmients in a 
particular pro&iam context, lead to federal control over tr^itional state 
re^n^nlJties, or decrease tite ^ility of states to make policy dedaons 
'wift resped to their own fanctioR^ 

» alffecttdlormo^rafttiest^^and 

• have a direct, causal effect cat tfiest^es 0,6,, iK)t a side efS^}. 

At least cne of these caitena speared to go beyond the executive order on 
which it is b^ed. Although EPA said a rule must affect all or most of the 
states in order to have suCficieni federalism implicailor^s to warrant 
pr^arsdion of an assessment, Executive Order 12612 defines “^te* to 

“refer to the States of the United States of America, tncfividDaHv or 
collectively ." (ESmphasis added.) SPA'S guidance also said that, evmi if all 
four of titese criteria are met, aruie would not reqidre a feder^iu 
a^^roent if a st^ute mandates the a^cA or the means to cany it out are 
inqilied l^^tute. Howeii^,EPA’s actions appear to be allowabte becatae 
the executive does not define what btneartit by "sufficient” 

federalism implications, leaving that determination up to the agencies. 

0MB Officials told us that they had tak^ little specific action to ensure 
implementation of the executive order, but said the order is considv ed 
along with other requinsments as pan of the n^ulatoiy review process 
under Executive Order 12866. They said that agencies bad submitted 

separ^ federalism a^essments to OMB but halve; addre^ed federalism 
c^m^deiBtics^, when appn^xl^, as a part of the ct^t-benefit analysis ^ 
other analytical reqttirementa. 

Commenting on the resulte of our review, ti\c Acting Administnitor of 
OMB’s CMfice of Information and Regulatory Affairs said it was not 
suipxising that agencies were notfocused cm implementing Executive 
Order 12612 during the covered time period because they knew that the 
order was soon to be revised by Executive Orrter 13083. However, he also 
said that Executive Ordi^ 12612 had imt been implemented to any 
si^ufiesrt e^tient by the Ite^n Administratkm ‘or Its suecessom,” 
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suggesting the lack of implementation was unrelated to any pending 
revision of the order. In addition, the Acting Administrator said that the 
primary vehicles for improving federal-state consultation in the past 6 
years have been Executive Order 1^76 and UMRA. We have not examined 
the irrqjlementation of Executive Order 1287B. However, we have 
examined the in^lementation of UMRA, and concluded that it has had 
little effect on agencies’ rulemaking activities. 


UMRA Had Little Effect on ^ UMRA is one of Ck>iigress' primary efforts to address the effects 

A D 1 L4 rf federal agencies* rules on state and local governments. Section 202 of 

Agency KUlemaKing generally requires federal ageruties (other than independent 

regulatory agencies) to prepare “written statements" containing specific 
information for any rule for which a notice of proposal rulemaking was 
published that includes a federal mandate that may result in the 
expenditure of $100 million or more in any 1 year by state, local, and tribal 
governments, in the aggregate, or the private sector. UMRA defines a 
“mandate" to be an “enforceable duty" that is not a condition of federal 
assistance and does not arise from participation in a voluntary federal 
program. For rules requiring a written statement, section 206 requires 
agencies to consider a number of regulatory alternatives and select the or>e 
that, is the least costly, most cost-effective, or lea.’^t burdensome and tiiat 
achieves the purpose of the rule. Other sections of the act focus even more 
specifically on the interests of state and local representatives. For 
exair^le, section 203 states that agencies must develop plaits to involve 
small governments in the development of regulatory proposals that have a 
^gnificant or unique effect on those entities. Section 204 requires agencies 
to develop processes to consult with representatives of state, local, and 
tribal governments in the development of regulatory proposals contairung 
“significant {fjederal intergovernmental mandates." 

Last year, we reported that tivesc and other requirements in title 11 of 
UMRA appeared to have had only limited direct iir^act on agencies' 
rulemaking actions in die first 2 years of the act’s implementation.* Most of 
the economically significant rules promulgated during UMRA's first 2 years 
w'ere not subject to the written statement requirements of title 11. Some did 
not have an associated notice of proposed rulemaking that triggered tlie 
act's requirements. Many did not impose an enforceable duty other than as 
a condition of federal financial assistance or as a duty ariang from 
participation in a voluntary program. Other rules did not result in 
“expenditures" of $100 million. Because no written statement was required 
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for these rules, Uic requirements in section 205 regarding the identification 
and selection of regulatory alternatives were not £q>phcable to these rules. 
Also, title n of UMRA contains exemptions that allowed agencies not to 
t^e certain actions if th^ detennined tiie actions were duplicative or not 
“rMsonabJy feasible.* 

Other provisions in title n also had little effect. During the first 2 years of 
UMRA'a implonentation, the requirement in section 204 that agencies 
develop an intergovernmental consultation process £q>pears to have 
applied to no more than four EPA rules and no rules from other agencies. 
I^A generally used a c<msultation process (hat was in place before UMRA 
was enacted. Also, section 2(B small government plans were not developed 
for any of the ^ final rales promulgated durii^ this 2-year period. OSlcial9 
in the four agencies that we contacted said none of their final rules liad a 
significant or unique effect on small governments. 

Section 208 of UMRA requires tlie Director of 0MB to aaibmit an annual 
report to Congress on ageneg' compliance with UMRA The fourth such 
repeat Is scheduled to be delivered within the next few weeks. In his third 
UMRA report published In June 1998, the 0MB Director noted that federal 
agencies had identified only three rules in the more than 3 years since the 
act was passed that affected the public sector enough to trigger the written 
statement requirements. Nevertheless, he said federal agencies had 
embraced the act’s “overall i^c»ophy,* as evidenced by the range of 
consultative activities the report described. 


^tion 7 of S.^14 contains several provisions that are similar to the 
r 6QGr3JiSrn Act Oliruisr requirements in ElxecuUve Order 12612. For example, the bill would, if 
to But DiffcrGnt PYoni enacted, reqmre Uie head of each agency to designate a “federalism 
Executive Order officer" with responsilxlitl^ similar to the ‘designated official" In the 

executive order. Both the bill and the order require this Individual to 
determine wheffier proposed or final rules have sufficient federalism 
implications to warrant preparation of an assessment The content of the 
assessments required in the bill and the order are also similar. For 
example, both assessments require agencies to determine the extent to 
which a proposed or final rule affects trac^tional state authority. Whereas 
the executive order says the assessments should identify the extent to 
which a rule imposes “additional costs or burd^is" on the stat^, the bill 
says tile assessments should describe “significant impacts* cm state and 
local governments-— which logically would include (but not be limited to) 
costs or burdens. Finally, neither the bill nor the executive order require 
agencies to declare whether their proposed or final rules have feder^sm 
implications. In contrs^, the Regulatory Flexibility Act of 1980 requires 


P««e 10 


GAO/r-GGD-89 143 



405 


StftUBHSBt 

Federalism: Comments on S> 1214— The Federalisn AecoontabUlCy Act of 1999 


agencies to state whether or not their rules have a “signitScant economic 
impact on a substantia! number of small entities.*^ 

S. 1214 is also different from the executive order in some respects. For 
example, unlike the order, the bill requires agencies to notify and consult 
with ofilcials in governments potentially affected by the rule before issuing 
a notice of proposed nilemaJdng.* The bill also requires pre-publication 
consultation when agencies do not issue notices of proposed rulemaking 
Ihis is important because, as we reported last year, about half of all final 
rules are published without a proposed rule.* Another requirement not 
found in the order is that agencies publish a summary of any federalism 
assessment when the rule is published in the Federal R egister. Doing so 
would clearly deline^e when the designated ofGcer believes a rule has 
federalism implications.'* Under the executive order, agencies do not have 
to publish (he results of their federalism assessments. 

S. 1214 also differs from Executive Order 12612 in that it more clearly 
defines the type of rulemaking actions that should trigger the preparation 
of a federalism assessment Under the executive order, tlic designated 
official has broad discretion to determine whether a rule has “sufficient” 
federalism implications to warrarti the preparation of an assessment. 

Some designated officials have used that discretion to conclude that 
preemption of state and local authority does not, in itself, constitute 
sufficient federalism implications. 

As I noted previously, the agencies indicated In 21 of the mi^or rules 
without a federalism assessment that the rules would take precedence in 
the event they conflicted with state or local laws or regulations. One of the 


’How«v«r, th« Small Buslnew Admlniauation'* OtTice of Mmcacv reports that some asstdea have 
uned 'boUeiptaGe* ccrtlOcaliofa indicating that their ruka d9 not have a lignificanl impact 
Contributing to thia prt^in i» the (act that the Regulatory TlexibiUky Aet does not deflne key terms, 
reiutting in dinezentagenees having diireTentlMefpieta(Mn& Begutetm-v Fienbiiitt Act 
Int^rgnl W*al«rm«uit.ii Maw 1 Jmll tt« ^ 1— ful fnr Small nnwmmfnm (GAOHRl>9I*l 6, Jan. 11, 1991). 

*Ezecutiv<c Order 12866 stye *{w|herewr leaslbte, agencies ihall neefc views of ^^propriate State, local, 
and tribal before imping regulatory requiremems that might algniflcsntly or uniquely affect 

those governmental emltles.* Aho, Executive Order 1287b reqtires agencies to develop an ^ective 
process to permll representatives of siste, local, and tribal governments to provide meaningful and 
timely Input in the d e vel op ment of regulatory propoeala containing eignificant unfunded mandates. 

■See Federal Rulemaking: Agenpies Often Pubtia haH ttnal Artinne WthcTUt Pronraed Rules (GACVGGD- 
98-126, At«. 31, 19M). 

'*We have pieviouity supported the use of executive aununaiies in regulatory economic analysea See 
Relofnc Ayenrt*a Cnulrt haarove DevelgmnenL Ppciangltatiop. and ClsrltY nf RcgulMorY 
r.«nw>mir Anahmea (OACysCEl>68-142, May 26. 1998). 
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rules was an HHS regulation on organ procurement and tiansplantation.'* 

In the preamble to the rule, HHS noted that at least one state had passed a 
law that limited organ-sharing policies, and that such limitations were in 
conflict with a national organ-sharing system based on medical need. 
Therefore, the agency added a section to the regulatory text stating that 
“[njo state or local governing entity shall establish or continue in effect any 
law, rule, regulation, or other requirement that would restrict” compliance 
with tlie regulations. However, on the same page in the Federal Register 
preamble as its preemption discussion, HHS said ”(w]e have determined 
that this rule will not have consequential ejects on States, local 
govemmente, or tribal governments.” 

S. 1214 appears to require agencies to prepare a federalism assessment if 
they determine that their rules will have a preemptive effect on state and 
local governments. Subsection 7Cb) of the bill requires the previously- 
mentioned cottsultation process with state and local officials “for the 
purpose of identifying any preemption of State or local government 
authority or other significant federalLsm impacts that may result from ttie 
nile." Subsection 7(c) says that the federalism officer “shall identify each 
proposed, interim final, and final rule having a federalism impact, including 
each rule with a federalisra impact identified under subsection (h\ that 
warrants the preparation of a federalism assessment.' (Emphasis added.) 

However, it is less <dear what other “federalism impacts" rrught trigger a 
federalism assessment For example, if an agency proposes a rule that has 
a sizable financial impact on state or local goverrunents, the agency's 
federalism officer may determine that those financial impacts alone do not 
require an assessment Thei^ore, the drafters of S. 1214 may want to 
consider clarifying in the bill what is meant by a “federalism impact” 


Consultation Enhances 

Intergovernmental 

Partnership 


Finally, I would like to briefly comment on section 8 of S. 1214, which says 
that federal agencies may not include any agency activity that is a state- 
administered federal grant program in its annual performance plana 
developed pursuant to the Government Performance and Results Act of 
1993 (Results Act) "unless the performance measures for the activify are 
determined in co<^ration with public officials." The bill defines “public 
officials” as elected ofificials of state and local governments, including 
certain organizations that represent those officials (e.g, the Nation^ 
Governors’ Association and the United States Conference of Mayors). 


“Sec 69 FR 16296, April 2. 1998. 
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The Results Act already requires agencies developing their strategic plans 
to "solicit and consider the views and suggestions of those entities 
potentially affected by or interested in the plan.* The Senate Governmental 
Affairs Committee report on the Results Act noted that the strategic plan 
“is intended to be the principal means for obtaining and reflecting, as 
appropriate, the views of Congress and those governmental and 
nongovernmental entities potentially affected by or interested in the 
agencies' activities." 

In that regard, we believe that working with state and local governments or 
their representative oiganizations to develop goals and performance 
measures in federal ^ant-in-aid programs can strengthen the 
intergovernmental partnerships embodied in those pro^ams. For example, 
in 1996, we report^ on a joint goal and performance measure-setting 
effort between the federal Office of Child Support Enforcement (OCSE) 
and state goverrunents.” Initially, the federal-state relatiorrship was not so 
cooperative. In 1994, OCSE specified the performance levels that states 
were expected to achieve in such areas as the establishment of paternity 
and coUectiorrs of child support State program officials strongly objected 
to this federal mandate because they did not have an opportunity to 
participate in the planning process. 

Following these initial planning efforts, OCSE sought to obtain vdder 
participation from pro^am officials at the federal, state, and local 
goveiTunent levels. OCSE also established task forces consisting of federal, 
state, and local officials to help focus management of the program on long- 
term goals. During the plarming process, pa^cipants agreed that the 
national goals and objectives would be based on the collective suggestions 
of the states and that the plan's final approval would be reached through a 
consensus. For each goal, the participants identified interim objectives 
that, if achieved, would represent progress toward the stated goal. At the 
time of our review, OCSE and the states were also developing performance 
measures to IdenUify progress toward the goals, and planned to develop 
performance standards to judge the quality of state performance. They 
created a Performance Measures Work Group to develop statistical 
measures for assessing state progress toward achieving rxational goals and 
objectives. OCSE also encouraged its regional staff to develop 
performance agreements with states, specifying both general working 
relationships between OCSE regional offices and state program officials 
and performance goals for each state. 
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Overall, OCSE aiid most state o^iciais that we contacted said the Joint 
planning process strengthened the federal/state partnership by enabling 
them to help sh 24 >e the national program’s long>term goals and objectives. 
State and local government stakeholder involvement has also been 
imponant in the development of practical and broadly accepted 
performance measures in other federal programs, including some block 
grants.'* We betiero that these kinds of intergovernmental cooperation can 
serve as models for the kinds of efforts that section 8 of the Federalism 
Accountability Act of 1999 seeks to encourage. 
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Mr. Chairman and Members of the Committee; I am grateful for the 
opportunity to provide written testimony about The Federalism Accountability Act 
of 1999, S. 1214. 

First of all, I would like to say something about federalism in the context of 
criminal law as a follow-up to my May 6* testimony before this committee at its 
hearing on the federalization of crime. Although S. 1214 currently contains no 
provisions related to criminal law, I know committee members are interested in the 
negative impact of federal criminal law on state authority. This committee has already 
reviewed The Federalization of Crime Task Force Report from the American Bar 
Association’s Criminal Justice Committee, and received suggestions about federalism 
restrictions on criminal law at the May 6“' hearing. Therefore, some provision related 
to criminal law might be added to this bill during the legislative process. 

Although it did not appear in my previous written statement, at the May 6 
hearings I did propose that Congress legislatively require in federal prosecutions 
encroaching on state criminal law, that the Government be made to establish to the 
district court the constitutionality of its claimed jurisdiction. This proposal was based 
on a brief observation in U.S. v. Lopez^ that the Government should have the burden 
of proving, based on the facts of each particular case, that its prosecution falls within 
constitutional bounds.^ 

I believe requiring justification by the Government prior to impinging on 
traditional State criminal jurisdiction would be a more effective limit on federal 
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criminal law than certain other proposed reforms. I realize that the proposal I put 
forward, however, requires forther study and debate in order to craft the appropriate 
legislative language. Rather than acting too hastily on this or other suggestions which 
have been made, the committee might consider creating its own advisory group or 
committee to suggest possible legislation based on the ABA Task Force Report. 

Federalism clearly needs support: it is “down, but not out.” In the legal 
academy, it is generally viewed, at best, as an antiquarian relic and, more commonly, 
as an intolerable obstruction to centralized, uniform, and (supposedly, therefore) 
rational policy-making. Federalism gets a better reception in the federal courts, as 
reflected by the Supreme Court’s recent decisions on state sovereign inununity and 
the Eleventh Amendment,^ but its influence over the jurisprudence of federal-state 
relations is tenuous at best. Until President Clinton attempted to revoke President 
Reagan’s Federalism Executive Order,’ the Executive Branch was more “federalism 
friendly” than it otherwise would be, given the natural bureaucratic bent toward 
planning and control. In recent years, the Congress has demonstrated considerable 
inconsistency towards federalism; some members have touted it, while at the same 
time attempting to nationalize whole new areas of law (national tort reform, for 
example). The States have been inconsistent as well; some state officials have 
opposed certain regulations on federalism grounds, while at the same time lobbying 
for new federal programs which necessarily increase federal control at the expense of 
state autonomy. 

For federalism to exist as more than an historical memory or empty campaign 
rhetoric, the principle needs to be more than a mere preference; it must be made a 
matter of practical necessity. That is what S. 1214 proposes to accomplish. By 
focusing on the problem of preemption as it does, this bill pushes federalism to the 
fore, where procedurally it will be difficult to ignore. 

A certain amount of theoretical background is useful in order to understand 
the need for legislation that actually enforces day-to-day respect for the principle of 
federalism. The Constitution’s drafters believed that the protection of liberty required 
a structuring of power so that “Ambition [would] be made to counteract ambition.” 
Federalist 51. ‘ They described what they created (what we today call “federalism) 
as “in strictness, neither a national nor a federal Constitution.” Federalist 39.^ In this 
“compound republic of America,” Madison said “[t]he different governments will 
control each other, at the same time that each will be controlled by itself.” Federalist 
51 ^ 


Today, after decades of judicially-sanctioned expansion of federal power 
through the Commerce and Spending Clauses, the notion that the States control the 
federal government seems ardiaic. As developed below, the States are unable to do 
so, not merely as a result of the Commerce Clause jurisprudence, but because of 1 ) 
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the Supreme Court’s development of the preemption doctrine and 2) the 
unanticipated impact of the Seventeenth Amendment on the relationship between the 
States and the Federal Government. 

1. THE PREEMPTION DOCTRINE 

The preemption doctrine is a gloss on the text of the Constitution. That is to 
say, the Constitution contains no preemption clause as such. Rather, it contains the 
Supremacy Clause which provides that the Constitution, federal statutes passed 
pursuant to it, and treaties, are the Supreme Law binding judges in eveiy state, “the 
Constitution or laws of any state to the contrary notwithstanding.” Art. VI, Cl. 2. 
On its face, the Supremacy Clause only displaces state law to the extent that it 
conflicts with federd law. 

The Marshall Court set the foundation for federal-state relations in its great 
Supremacy Clause cases, most notably Martin v. Hunter’s Lessee* Gibbons v. 
Ogden, ^ and McCulloch v. Maryland}'' These cases involved federal statutes 
determined to be constitutional, which in each case conflicted with a state statute 
and/or court decision. Given a conflict between federal and state law, both could not 
prevail. The Supremacy Clause and, according to Federalist 32," common sense, 
‘ dictated that valid federal law must prevail. 

Preemption eventually expanded well beyond the Marshall Court’s Supremacy 
Clause jurisprudence. Under the modem preemption doctrine, state law may be 
defeated even when there is no direct conflict and even though Congress has not 
explicitly expressed its intent to preempt. It has been applied to situations in which 
a court determines that: 1) the federal law “occupies the field,” Hines v. 
Davidawitz:" 2) federal law demonstrates the need for uniformity, Jones v. Rath 
Packing Co:" or that 3) state law might impede the federal law, Pennsylvania v. 
Nelson}* 

When the Supreme Court invalidates state law in the absence of a direct 
conflict, it does so on the basis that Congress intends the preemption. Apart from 
wondering how it is that Congress can preempt state law if no direct conflict exists, 
one might suppose that ifCongress intended to preempt, it would say so. IfCongress 
routinely fails to state expressly its intent to preempt, the natural inference would 
seem to be that Congress has no such intent. If the federal courts were genuinely 
concerned about federalism, not to mention separation of powers, they would adopt 
rules requiring Congress to express clearly its intent to preempt, just as the Supreme 
Court requires an express statement for legislation to be retroactive.** 

The Supreme Court does not, by its own admission, “ have clear rules for 
interpreting the intent of Congress regarding preemption. Therefore, if Congress 
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wishes its intent to be clearly understood by the courts, the most sensible thing for it 
do is to create rules of construction. The only approach consistent with our 
federalism is something along the lines of the rules proposed in Section 6 of the 
Federalism Accountability Act of 1999. Under these provisions, no statute can 
preempt state law unless the “statute explicitly states that such preemption is 
intended.” Agency accountability rules require not only an express statement, they 
cannot preempt state law without such preemption first being authorized by the 
controlling statute. 

A. The Supremacy Clause Makes the Preemption Doctrine Unnecessary 

The proposed rules of construction should be unnecessary given the 
Supremacy Clause. The Supremacy Clause has proven quite sufficient, without the 
preemption doctrine as an overlay, for the task of balancing concurrent and conflicting 
powers within our federal system. The basic premise of the Constitution is that unless 
otherwise clearly indicated, the powers of the federal government are concurrent with 
those of the states. As explained in Federalist 32, the federal government’s 
jurisdiction is exclusive in only three kinds of situations. 

This exclusive delegation, or rather alienation, of State sovereignty would 
only exist in three cases: where the Constitution in express terms granted an 
exclusive authority to the Union; where it granted in one instance an authority 
to the Union, and in another prohibited the States from exercising the like 
authority; and where it granted an authority to the Union to which a similar 
authority in the States would be absolutely and totally contradictory and 
repugnant. I use these terms to distinguish this last case from another which 
might appear to resemble it, but which would, in fact, be essentially different; 
I mean where the exercise of a concurrent jurisdiction might be productive of 
occasional interferences in the policy of any branch of administration, but 
would not imply any direct contradiction or repugnancy in point of 
constitutional authority.’’ 

Given concurrent jurisdiction, conflicts between federal and state law are 
inevitable and not entirely avoidable. For that vety reason, the Constitution includes 
the Supremacy Clause. Many conflicts are avoided in the course of the representative 
process. When direct conflicts do occur, however, the Supremacy Clause controls. 
Congress cannot discover every actual or potential conflict. Indeed, it would be 
impossible to do so. Some conflicts arise after passage of the federal legislation. 
Where, however, no direct conflirt occurs, the preservation of the concurrent 
jurisdiction or powers of the States should require that the Supremacy Clause not be 
applied to block state laws. In other words, the so-called preemption doctrine should 
be contracted and made coequal with the Supremacy Clause. Stripping the 
preemption doctrine as a gloss on the Supremacy Clause would do much to 
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reinvigorate federalism. 

Congress, of course, cannot dictate that the Supreme Court eliminate the 
doctrine of preemption. In practical effect, however, it could greatly contract the 
doctrine by adopting this legislation. Doing so would not amount to a “states’ rights” 
policy crippling to the federal government. The Supremacy Clause, as here discussed, 
simply reflects the structure created by the Federalist Framers and enforced by the 
Marshall Court. It is a view once considered “nationalist,” but which is the truly 
“federalist” position. 

B, Limited Government 

The Constitution has been rightly said to create a limited government with 
enumerated powers. Some think that limited government depends on the Tenth 
Amendment and that the Congress has only those powers expressly given to the 
Government. Such a view of the Constitution, which would have reconverted the 
governmental structure to a confederation, was rejected in drafting the Constitution. 
See Federalist 33.'* It was also rejected in the drafting of the Tenth Amendment, as 
reflected in the Congressional debates on the Bill of Rights” and \r\ McCulloch v. 
Maryland.^'' Appropriately, therefore. Finding Number 1 on the States’ reserved 
powers does not include the word “expressly.” 

As was very evident in discussions in reaction to the Supreme Court’s 
federalism decisions recently handed down, many people simply do not understand the 
federalism of the Framers. Many believe, either approvingly or disapprovingly, that 
what the Framers meant by “limited government” was a federal government which has 
all the powers of general government, but only insofar as granted by the states. They 
think that federalism is coequal with a “states’ rights” view, dependent on reading the 
word “expressly” into the Tenth Amendment. Such a “states’ rights” view is not the 
view of those who framed the Constitution, but of those who opposed it. The powers 
given to the federal government are limited in number, i.e., they are enumerated. As 
Federalist 32^' explains and Chief Justice John Marshall repeats in Marbury v. 
Madison‘S and McCulloch,^ any power actually given to the federal government is 
not in itself limited. 

The limits on power in the Constitution are generally structural, that is, 
relational. Through separation of powers, we know each branch checks the other 
through counterbalancing powers (e.g., the veto power). Each branch thus enforces 
limits on the others. This structure of separated and federal powers necessarily 
involves independence and dependence, power and limits on power. Each branch of 
the federal government is separated in order to insure its independence and checked 
in order to control its power. See Federalist 47-51^* The state and federal 
governments are also supposed to be independent of each other and set in opposition 
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to each other. Yet at the same time, the States were made a part of the federal 
government through their representation in the Senate. Federalist 

No piece of legislation can make up for the power the States lost, as explained 
below, through adoption of the Seventeenth Amendment. Nevertheless, it would 
greatly assist the federalist cause and seem to reflect simple common sense to require 
that, if Congress intends to preempt state law, it should have to make a clear 
statement to that effect. Often, Congress states it has no such intention. What should 
it mean when Congress makes no such statement about its intention? If more 
members of the Supreme Court were solidly attuned to the federal nature of the 
Constitution, the Court would, in those circumstances, apply a presumption that 
Congress has no intention to preempt. Even though the Court has not done so, 
Congress can adopt the proposed rules of construction without doing any damage to 
the Supremacy Clause. 

n. THE IMPACT OF THE SEVENTEENTH AMENDMENT: 

THE STATES LOST REPRESENTATION IN CONGRESS 

Preemption would not be the problem it is if the states were still directly 
represented in this august body, as they were prior to the adoption of the Seventeenth 
Amendment. That change led directly to the expansion of the Commerce Clause. 
This is often missed in discussions about federalism, which usually center on the 
Commerce Clause versus the Tenth Amendment. In Usery v. League o/Cities,^^ the 
Tenth Amendment made a brief come-back as a check on Congress’ power under the 
Commerce Clause, Before long, however, it was reversed in Garcia v. San Antonio 
Metropolitan Transit Authority Then in New York v. United States^’ and Printz v. 
United States,^^ a majority of the Court recognized the protection of federalism rests 
on structural restraints of power. Indeed, in overturning Usery, the Garcia majority 
opinion noted that the passage of the Seventeenth Amendment providing for the 
direct election of senators greatly weakened federalism.^” The adoption of the 
Seventeenth Amendment damaged federalism by changing the responsiveness of the 
Senate to the States. The direct connection between each Senator and his or her own 
state legislator had previously served as a major obstacle to the consolidation of 
national power. 

In providing for the election of U.S. Senators directly by the voters of each 
state, the Seventeenth Amendment eliminated the voting role of the state legislatures, 
WWle the amendment increased the democratic character of the Senate, it decreased 
its federal character. See Federalist 39.’‘ The Great Compromise, also known as the 
Connecticut Compromise, at the Constitutional Convention provided that, unlike the 
House of Representatives, the Senate represented the states as states — a partial 
continuation of the principle of representation under the Articles of Confederation. 
Prior to the Seventeenth Amendment, senators more clearly represented the “states 
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as states” because they were elected by and responsible to state legislatures.” The 
Senate made the states a constituent part of the Congress. Senators who owed their 
election to state legislatures were naturally responsive to those legislatures. Having 
lost that control over their senators with direct, popular election, state governments 
were reduced almost to the level of another lobby at the national level. That situation 
necessitated the various associations representing state officials in the nation’s capital. 

As long as states were represented in the Senate, this body was not likely to 
adopt legislation which was opposed by even a significant minority of states. 
Unfirnded mandates to the States would have been unthinkable. Not only would the 
Senate not initiate legislation lacking significant State support, this body stood as an 
effective barrier to House-passed legislation which in the view of even a minority of 
States, threatened their powers. Indeed, it was not until after ratification of the 
Seventeenth Amendment, most notably b^inning during theNewDeal, that Congress 
began to adopt legislation under the Commerce and Spending Clauses which 
propelled federal power and budgets at the expense of the States. 

When, during the 1930's, Congress expanded federal power, it also created 
new administrative agencies. For Congress to pass all the new laws, it needed the 
kind of assistance that could only come from administrative bureaucracies. 
Increasingly, Congress “delegated” much power to the administrative agencies in the 
form of rule-making. The Supreme Court ultimately allowed agencies to preempt 
State law even though Congress has not clearly stated its intent that the agency be 
allowed to do so.” 

This delegation of power to administrative agencies has greatly facilitated the 
consolidation of national power. It evades the constitutional separation of powers, 
which itself is a protection of federalism. Initially, such delegation of power was 
attacked constitutionally on the ground that Congress could not delegate its legislative 
powers. With two notable exceptions,” however, the Supreme Court has not 
invalidated congressional legislation on grounds of excessive delegation.” During the 
1 980's, such delegation was more specifically attacked directly in terms of separation 
of powers. 

While delegating its work, Congress did not want to give up any real power. 
Thus, Congress invented the “legislative veto” as a way of retaining power to control 
policy made by Executive Branch agencies. After fifty years of such a practice, the 
Supreme Court declared legislative vetoes unconstitutional in IMS. v. Chadha.^ 

m. THE FEDERALISM ACCOUNTABILITY ACT 
AS A PARTIAL SOLUTION 

The Federalism Accountability Act of 1999 cannot alter the most fundamental 
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shifts in power that have occurred to create the “administrative state.” Nevertheless, 
it can and does respond to the three parts of the power puzzle; the Congress itself, 
the administrative agencies, and the courts. Simply adopting rules of construction 
that require an express congressional statement of preemption would not advance the 
cause of federalism if such statements became routine. Indeed, it could have the 
opposite effect of increasing the number of preemptive statutes. To avoid such an 
outcome, members of Congress in some way must have to confront the fact that by 
voting a particular piece of legislation containing a preemptive clause, they are 
voting aga/wt state interests. IfCongress,howeverthoughtlessly, expressly preempts 
state law, the courts should follow the stated intention - if the statute is otherwise 
constitutional. 

In order to strengthen federalism, some mechanism must be in place to focus 
the attention of members of Congress on preemption when voting. If the preemption 
issue is not “red flagged,” it is less likely to become a matter of debate. Section 5 of 
the bill attempts to address this issue. It requires either a committee or conference 
report or statement to provide “an explanation of the reasons for . . . preemption.” 

The language of Section 5 which addresses this matter of justification needs 
some clarification. In my view, the section should require a statement which, first of 
all, “describes the constitutional basis for the statute,” (for instance the Commerce 
Clause) and then explains why it is “necessary and proper” to displace state law. If 
the Congress intends more than that State law give way when there is a direct conflict, 
then the impact on States of such a comprehensive federal program needs to be clearly 
understood. Congress, wthin limits, certainly has the power to pass broader 
le^slation than it might have chosen — ses McCulloch v. Marylanc?^ and Federalist 
32?^ Before doing so, however, its members ought to consider the constitutional 
implications and the impact on the States. Thus, I suggest the section should provide 
that the required statement 1) cite the specific enumerated power(s), e.g., the 
Commerce Clause, giving Congress power to pass the statute and 2) insofar as state 
law does not directly conflict with the statute, why it is “necessary and proper” to 
displace state law. 

The “necessary and proper” clause is not only a sword to expand 
congressional legislation, but a constitutional shield for members of Congress to argue 
on general federalism grounds that proposed legislation is constitutionally not 
“necessary or proper.”” The proposed required statements could serve to increase 
the level of constitutional discussion in Congress on pieces of legislation which are 
often treated as mere policy questions. Such a development might thereby help to 
correct the mistaken belief that constitutional debate belongs only in the courts. 

Adopting the proposed rules of construc tion and impact statement would not 
only make Congress’ preemption clear for every bill but also make the legal system 
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more efficient and predictable by providing judges and potential litigants clear rules, 
thereby greatly reducing preemption litigation. I recognize the ability (the power, not 
the right) of judges effectively to nullify any such provision if they are so inclined to 
exercise their will. In addition to the good faith of most judges and the advocacy of 
those defending the clear statement of preemption rules, however, there is the reality 
that judges have a strong interest in moving litigation through their courts. Therefore, 
many will welcome the proposals in this legislation as an unusual instance in which 
Congress has simplified their work. 

Indeed, the clearer Congress can be in any legislation, the less it leaves to be 
delegated to administrative agencies. With less delegation, administrative agencies 
have less discretion. That is the reason for Section 6(b), which prevents agencies 
from preempting state law unless Congress has so specified in the legislation. As 
questionable at it sometimes may be as to the power of Congress to preempt, for 
administration agencies to do so without clear authorization of the Congress even 
more clearly subverts federalism. 

IV. CONCLUSION 

The provisions in the Federalism Accountability Act of 1 999 are long overdue. 
They will definitely make an important contribution to stemming the erosion of 
federalism. It is a good beginning. 


9 



418 


ENDNOTES 


1. 514 U S. 549 0 995). 

2. “[The relevant legislation] contains no jurisdictional element which would 
ensure, through case-by-case inquiry, that the [crime] in question affects interstate 
commerce.” M at 549. 

3. Alden v. Maine, 1999 WL 412617 (U.S.); CoUege Savings Bank v. Florida 
Prepaid Postsecondaty Education Expense Board, 1999 WL 412639 (U.S.); 
Florida Prepaid Postsecondaty Education Expense Board v. College Savings Bank, 
1999 WL 412723 (U.S.). 

4. See Michael Horowitz, Impact of Federal Actions on States and Localities 
{Congressional Testimony given 7/28/98; 

WWW. house, gov/reform/ neg/hearings/testimony/horowitz. pdf) . 

5. THE FEDERALIST P/kPERS at 322 (C. Rossiter, ed. 1961) [hereinafter THE 
FEDERALIST PAPERS]. 

6. Wat 246. 

7. Wat 323. 

8. 14 U.S. 304(1816). 

9. 22 U.S. 1 (1824). 

10. 17 U.S. 316(1819). 

1 1 . THE FEDERALIST PAPERS at 197-201 . 

12. 312 U.S. 52(1941). 

13. 430 U.S. 519(1977). 

14. 350 U.S. 497(1956). 

15. See, e.g., Landgraf v. USI Film Products, 511 U.S. 244 (1994). 

16. “In the final analysis, there can be no one crystal clear distinctly marked 
fonnula,” Hines v. Davidowitz, 312 U.S. 52, 67 (1941). 

10 



419 


17. THE FEDERALIST PAPERS AT 198-99. The quote continues: 

These three cases of exclusive jurisdiction in the federal government 
may be exemplified by the following instances: The last clause but one 
in the eighth section of the first article provides expressly that 
Congress shall exercise “exclusive legislation " over the district to be 
appropriated as the seat of government. This answers to the first case. 

The first clause of the same section empowers Congress “to lay and 
collect taxes, duties, imposts, and excises"; and the second clause of 
the tenth section of the same article declares that “no State shall 
without the consent of Congress lay any imposts or duties on imports 
or exports, except for the purpose of executing its inspection laws.” 
Hence would result an exclusive power in the Union to lay duties on 
imports and exports, with the particular exception mentioned; but this 
power is abridged by another clause, which declares that no tax or 
duty shall be laid on articles exported from any State; in consequence 
of which qualification it now only extends to the duties on imports. 
This answers to the second case. The third will be found in that clause 
which declares that Congress shall have power “to establish an 
UNIFORM RULE of naturalization throughout the United States.” 
This must necessarily be exclusive; because if each State had power 
to prescribe a DISTINCT RUI.,E, there could not be a UNIFORM 
RULE. THE FEDERALIST PAPERS at 198-99. 

18. Id at 201-05. See also Federalist 23 at 152-57 and Federalist 31 at 193-97. 

19. See David M. Sprick, Ex Abundanti Cautela (Out of an Abundance of 

Caution): A Historical Analysis of the Tenth Amendment and the Continuing 

Dilemma over ‘Federal’ Power, 27 Cap. U. L. Rev. 529, 534 (1999). 

20. Supra, note 8. 

21. THE FEDERALIST PAPERS at 198-99. 

22. 1 Cranch (5 US.) 137 (1803). 

23. Supra, note 8. 

24. THE FEDERALIST PAPERS at 300-25. 

25. 74 at 320. 

26. 426 U.S. 833 (1976), 

27. 469 US. 528 (1985). 


11 



420 


28. 505 U.S. 144 (1992). 

29. 521 U.S. 98(1997). 

30. 469 U.S. 528 at 554 (1985). 

3 1 . THE FEDERALIST PAPERS at 240-46. 

32. H. Geoffrey Moulton, Jr., The Quixotic Search for a Judicially Enforceable 
Federalism, 83 MINN. L. REV. 849, 897 (1999). 

33. Fidelity Savings and Loan Assoc, v. de La Cuesta, 458 U.S. 141 (1982). 

34. A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); 
Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). 

35. See, however, American Trucking Associations, Inc. v. United States 
Environmental Protection Agency, 1999 WL 300618 (D.C. Cir.) (1999), a rare 
case finding that construction of the Clean Air Act on which the Environmental 
Protection Agency had relied was an unconstitutional delegation of legislative 
power. 

36. 462 U.S. 919 (1983). 

37. Supra, note 8. 

38. THE FEDERALIST PAPERS at 197-201. 

39. Cf John S. Baker, Jr., Nationalizing Criminal Law: Does Organized Crime 
Make It Necessary or Proper? 16 RUTGERS L. J. 495 (1985). 


12 



421 


Testimony of Stielley H. Metzenbaum, Ph.D. 

Submitted to tbe Committee on Governmental Affairs 
United States Senate 
Regarding S. 1214, 

“The Federalism AccountabiOty Act of 1999” 

July 23, 1999 

Thank you for this opportunity to submit a staiement for your consideratioa regarding ST214, 
“The Federalism Accountability Act of 1999.” I offer you my views primarily as a practitioncT who has 
worked at die state and local leivcls of government, as well as in the federal government, not as an expert in 
pre-ftniptinn theory or law. I am currently a non-residential Visiting Professor at the University of 
Maryland School of Public Affairs. At Maryland, I started and run a program, the Compliance 
ConsoTtium, that brings together a d^ea state environmental agencies to leam from each odier and 
cooperatively develop smarter ways to measure and manage thcii environmental compliance and 
enforcement programs. I am also Director of die Performance Management Project at the Kennedy School 
of Government at Harvard University, a program that brings federal, stote, local, and private sector leaders 
together to make performance measuremem and management more useful and effective. During the first 
term of die Clinton. Administration, I served as the Associate Adnun^trator of EPA for Regional 
Operations and State and Local Relations, where I worked extensively with state and local officials. I have 
also served as Undersecretary of Environmental Affairs and Director of Capital Budgeting for the 
Commonwealth of Massachusetts, Director of the Washington office for the City of Boston, and the 
economic development specialist in the Washington office of the State of Arkansas. My apologies for the 
lengthiness of my introduction, but my experience in government has made me very aware of the distance 
that often lies between the intent of a law and its actual effect. 

As a practitioner, I have strong concerns about both the philosophical and the implementation 
implications of S.1214. While I share some of your concerns about the problems this bill is intended to 
address, I have strong doubts that S.12H, particularly die aspects of it that mandate specific actions by 
federal agencies, will fix them. Indeed, I fear that S.1214 risks having the opposite effect than that 
intended. It is more likely to consume scarce federal agency resources that could be used for improved 
communicatioii with and assistance to state and local governments by diverting them to what is likely to be 
a relatively meaningless exercise. I would like to suggest that there are better ways for Congress to 
motivate federal agencies to work more closely with state and local governments and to consider the 
federalism effects of proposed rules prior to promulgation. 

I respect your efforts and intentions with ngard to S.1214. The American experiment widi 
federalism was unique at its inception and has proven its value throughout the last two centuries. Its basic 
structure should be protected and cherished. I am ctmstantly awestruck by the brilliant way the framers of 
the Constitution created the federalist structure as a sustaining check on the abuse of power by government. 
To quote James Madison in Federalist Paper No.51, 

... the power surrendered by the people is first divided between two distinct governments, and 
then the portion allotted to each. Hence a double security arises to the rights of Ac people. The 
different governments will control each oAcr, at the same time that each will be controlled by 
itself. 

From Ae beginning of U.S. history, debate has raged about Ac appropriate roles of Ac national and Ae 
state governments. MaAson’s writings strongly suggest that Ais dividing line was left intentionally vague. 
To have drawn it cleanly and permanently would have weakened Ae ability of one level of government to 
che(A Ae pov^r of Ae oAer when the need arose. Through legislative and political debate, Ac United 
States has continued to define and refine how federalism can best work m a changing world. 

I recognize Aat S.1214 does not preclude that debate. Indeed, as it pertains to Congress, it 
appears to mandate Congressional discussion of this issue. My concern is that by mandating federal 
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agencies to conduct a federalism assessment, you are asking them to interpret and second-gue^ die 
delineation of authority among national, state, and local governments already decided by Congress in 
individual laws. When you instruct federal agencies to analyze how much a rule “regulates in an area of 
traditional state authority” and “the extent to which State or local authority will be maintained if the rule 
takes effect,” you are lelling die agency to rc-considcr an issue Congress has already decided. Agencies 
should be expected to do their best to interpret Congressional intent, not re-considcr policy issues. 

Related to this, it is unclear how you expect federal agency officials to make a judgment about 
issues such as “traditional State authority.” What docs that mean? Dow it harken back to prc-Civil War 
tradition or only to traditions begun after that time? States have not always provided public education. 
Should the U.S. Department of Education flterefore conclude that the provision of education is not an area 
of traditional state authority? Legal scholars, judges, politicians, and political scientists have long 
disagreed about what areas constitute “traditional Slate authority.” How and why do we want to require 
federal agency officials to engage in this debate after Congress has already adopted laws defining the scope 
of federal agency responsibility? 

I have another concern. TTrat is, if this bill becomes law and agencies conduct and publish 
federalism assessments fully in accordance with the law, the law is unlikely to motivate greater 
communication or improved relationships among federal, state, and local officials. I doubt, also, tiiat it will 
enhance the quality of public services all three levels of government, separately and collectively, deliver to 
the American people. S.12 14 will assure that some level of analysis and reporting gets done, but will be 
unable to assure that it occurs at anything more than a pcrfimctoiy level. If Congress wishes to fix 
problems that arise because federal agencies have not sufficiently considered the roles and concerns of 
states and localities, there are far more effective ways to do that than through command-and-control 
mandates on the agencies. Allow me to suggest a few alternative mechanisms likely to be more effective 
in promoting the objective of getting federal agencies to pay more attention to slate and local issues, and 
helping state and local governments understand and, if necessary, react in a timely manner to federal 
deliberations and decisions. 

4 Fund the preparation and distribution of a weekly or monthly publication about 

federal actions affecting state and local governments that is distributed ftee of charge to 
every state and local government When federal agencies announce a notice of proposed 
rule-making or propose or promulgate rules that affect state or local government, they 
generally assume that die states and localities will learn about the proposed or new rules 
through ftieir trade press or the Federal Register. Few states and localities can afford the time 
to wade through the nuissive daily Federal Register, just in case tiiere is a federal action that 
might affect them. Why not create a wcdcly or monddy bulletin/report ftom the federal 
government that gets mailed to every state and local govemroenl containing mforraation 
about all the actions of the federal government relevant to them? This publication could 
include: notices of proposed rule-makings, proposed rules, final rules, the calendar for federal 
rulemaking as it affects states and locals, grant announcements, and technical assistance 
availability. 

Distribution of this publication would greatly reduce the information gathering costs for 
states and localities. If Congress really cares about communication with states and localities, 
it should provide additional funding for this new publication including funding to involve 
state and local officrals in determining tiic content, organization, and look-and-fecl of the 
publication. 

4 Support the StateLocal Gateway to Federal Internet-based Information. For 

the last several years, some wonderfully committed public servants from many of the federal 
agencies have been coming together under the auspices of the National Partnership for 
Reinventing Government to build and mainbin a gateway diat m^nizes on-line federal 
information likely to interest state and local governments {www.statelocal.gov). These 
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federal workers have done this because ti^ know it is the right thing to do, not because 
anyone told them to 6o it. If Congress wants to build partnership and communication 
between the federal government and states and localities, it should support Ais effort. I urge 
you to consider: a public commendation for the site and the workers who have made it 
happen; dedicated funding to allow the site builders to enhance the site; and incentives for the 
agencies (and the sub-units of agencies) that organize and present their information in a way 
that facilitates access and undcistanding by stetc and locals (e.g., through a con^etitive grant 
prxKiess.) 

♦ Support other Internet-based tools to improve the working relationship and 
communication among the federal government, states, and localities. Technology 
breakthroughs on the Internet are making possible intergovernmental communication 
strategies that were inconceivable just a few years ago. Clommimication is now possible with 
large numbers of non-proximatc interested parties at a reasonable cost One federal agency 
}ms already experimented with an Internet-based rule-making comment process. Congress 
could encourage other federal agencies to test more effective ways to use the infonnation- 
processing power of con^uters and the communication capabilities of tihe Internet to engage 
state and local governments more effectively in the rule-making process. One way it could 
do this would be to establish a grant program for which federal agencies can compete to 
support experimtmts in improved on-line rulemaking. This promises to be a far more 
effective way to transform intergovernmental nile-making practices than the proposed 
federalism assessment requirement 

A competitive grant programs might also be used to motivate federal agencies to build 
on-line help systems and peer assistance networks for states and localities. 

♦ Fund communication, don’t just mandate it. S.1214 instnicts agencies to notify, 
consult with, and provide an opportunity for participation of public officials early in die 
process of developing a rule. If you want agencies to be able to do dtat effectively, Congress 
needs to authorize and appropiratc funding to do so. Consultation costs money, whether an 
agency pays for the travel of state and local officials to come together for consultation, pays 
for travel of the agency rule-making staff to visit state and local officials, or provides funds to 
state and local organizations so they can organize outreach and input on a specific rule. 

♦ Fund ‘^laboratory analysis” and lesson dissemination. The words of Justice 
Louis Brandcis describing the states as the ’‘laboratories of democracy” arc often cited and 
were mentioned by several of the witnesses before this Conunittcc. Laboratory experiments 
have little value, however, if they are not studied and their results shared with others. 
Unfortunately, federal funding for program evaluation continues to decline, and funding for 
technical assistance and best-practice t^okering is scarce. I would urge Congress to 
strengthen our federalism system by funding the “scientists” to study state and local 
labcaatory experiments and by supporting information standards dial allow objective aimlysis 
to be conduct and shared. 2 would urge Congress to provide much greater federal financial 
support to study, learn from, and disseminate the lessons of democracy’s labs. Few states and 
locdities can afford to conduct such analyses themselves, nor are they likely to have the 
political mandate to conduct the sorts of cross-organizational analyses that yield so much 
helpfril information for managers in botii the public and private sectors. To support a vibrant 
fedemlist system, the federal government should fund far more assessment and dissemination 
of die lessons of state and local experience. 

I recognize that most of my suggestions urge Congress to provide additional fundii^ for federal 
agencies to involve and communicate with states and localities. By funding these activities rather than 
mandating them with no additional funding as S.1214 proposes to do. you will be sending an important 
si^al to die fedez^ workforce diat your concern is not just to pay Up service to the concerns of states and 
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localities. The agencies will understand (hat Congress wants to see the agencies get the job done. If you 
mandate this action with no additfonal funding, agencies will get a mixed message. I urge Congress to 
align its money and its voice. 

I also recognize that my proposals will not fix the problems Governor Carper identified in his 
testimony, such as the Interstate Tax Freedom Act The primary problems he identified, however, are 
problems with &e laws, not wife regulatory iiterpretation of fee law. When a federal agency promulgates 
a rale feat goes beyond law, fee courts will iMt uphold the regulation. It malces no sense to place a new 
responsibility on federal agencies when the problem you are frying to fix derives from fee decisions of 
Congress. 

In sum, I urge you to bolster our federalism system by encouraging federal agencies to enrich their 
interaction wife states and localities wife incentives and rewards rafeer fean by imposing a new regulatory 
burden on fee agencies. The latter is more likely to divert resources from outreach and communication 
than to improve anticipation and imdeistanding of fee impacts of federal actions on other levels of 
government. 

Thank you for this opportunity to share my views wife you. 


r 
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Written Statement Regarding S. 1214, The Federalism Accountability Act of 1999 
Vicki C. Jackson 

Professor of Law, Georgetown Univeraity Law Center 
submitted to the 

Committee on Governmental Affairs 
United States Senate 
July 28, 1999 


I wdcome the opportunity to provide a statement regarding S. 1214, the Federalism 
Accountability Act of 19W, I have long been interested in federalism in the United States, and in 
how to structure legal doctriM to maintain an appropriate constitutional balance between the 
powers and obh^tions of state and local governments and of the federal government* I \wl! 
comment on the deBberatioft-forcing proposals of Section 5 of the bill, and on the rules of 
construction relating to statutory and regulatory preemption found in Section 6 of the bill 


In the last 10 years, federal courts have manifested concern over the effects of national 
legislation on state and local govranment authority and implied that Congress should more fuUy 
consider the effects of federal legislation on the interests of state and local governments and on 
the overall operation of the federal system.^ Scholars, as well, have urged more attention in the 


*I have written on federalism in academic journals, for more than a decade I have served 
as a Member of the Advisory Board, State and Local Legal Center (an organization providii^ 
information and on occasion legal representation to the interests of state and local governments in 
cases before the U S. Supreme Court); I have Chaired (and remain on the Executive Committee 
oO the Federal Courts Section of the American Association of Law Schools (AALS); and I was 
recently elected to the Executive Board of the International Association of Constitutional Law 
(which promotes scholarly exchange and conferences among constitutionalists from the different 
nations of the world). The views erqrressed here are my own and are not intended in any way to 
represent the views of Georgetown University Law Center, the State and Local I,egal Center, the 
Federal Courts Section of AALS, the International Association of Constitutional Law, or any 
other organization with which 1 am affiliated. 

* For example, the Judicial Conference of the United States, in its first Long Range Plan 
issued in 1995, called on Congress to exercise restraint in the creation of new federal crimes and 
civil actions, to review existir^ criminal statues with a view to eliminating provisions no loiter 
necessary and to eliminate federal jurisdiction over disputes involving workplace injuries where 
state courts have expertise and state laws could govern. See Long Range Plan for ffie Federal 
Courts, As Approv^ by the Judicial Conference of the United States, 166 F.R.D. 49(1995), In 
United States v. Lopez, 514 U.S.549 (1995) the Supreme Court struck down a federal law 
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federal legidative process to the need for federal legsbtion (in light of existing state authority) 
and the efiects of proposed federal legslation on the operation of state and local goverameBt 
authority.’ 

Section 5 of this Bill is designed to promote more deliberation by congressional 
committees and the Congress as a whole on the potentially pre-emptive effect of federal 
legislation. On the whole I think this is a commendable goal. In identifying a national problem it 
is salutary to stop and think whetha" or not there are benefits from allowing the problem to be 
addressed by the separate states, or to ask what need for, or special contribution could be made 
by, federal legislation. Legislation that would function essentially as an internal rule, designed to 
encourage explicit thinking and reporting about the preemptive effects of proposed laws, is 
unlikely to do any harm to national interests and may prompt greater attention to the effects of 
federal le^slation on state and local law and authority in an appropriate manner.’ 

Some of the detailed provisions of Section 5 may, however, be both broader and narrower 
than would be ideal. While I understand that the focus of the legislation is preemption as such, 
there are other forms of federal legislation ~ for example, those establishing new federal crimes -- 
that will affect state and local authority even if they do not preempt it. The committee may want 
to consider, in light of the broad goals stated in the Purposes section (§3), expanding the 
requirement for addressing the effects on state or local lawmaking or law enforcement of either 


banning possession of guns near schools, noting, inter alia, that the statute contained no findings 
to support reliance on the Commerce Clause as a source of federal power, nor any jurisdictional 
nexus to interstate commerce. Justice Kennedy’s concurring opinion noted the potentially adverse 
effect of federal criminal laws on states abilities to experiment with alternative, nonpunitive 
mechanisms of achieving gun reduction in schools. Mat 581-82. In City of Boemev. Flores, 521 
U.S. 507 (1997) the Court faulted congressional hearings on the Religious Freedom Restoration 
Act for not disclosing current instances of invidiously motivated religious discrimination that 
could, under the Court’s decision in Smith v. Employment Division, properly be the subject of 
legislation under section 5 of the 14th amendment; the Court expressed particular concern about 
the breadth of the RFRA’s effects on state and local government activity. And just this Term in 
Fla. Prepaid Postsecondary Educ. Expenses Bd. v. College Savings Bank. 119S,Ct2199(l 999) 
the Court found the congressional record on the potential for due process violations by states’ 
infringing private patents to be inadequate to support legislative abrogation of state sovereign 
immunity to suit on such claims. 

’See, e g. Stephen Gardbaum, Rethinking Constitutional Federalism, 74 TEX L. Rev. 795 
(1996); Vicki C. Jackson, Federalism and the Uses and Limits of Law: Printz and Principle?, 

1 1 1 HaRV. L. REV. 2 180 (1998) 

’It is my understanding that under the bill as currently proposed, there is no formal 
enforcement mechanism for the reporting requirements of Section 5, though failure to provide the 
statement contemplated could be raised in floor debate. 
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preranpting or establishing concurrent federal autiioiities at least where backed by criiranal 
sanction. I recognize, however, that such a proposal might be more suitable for separate 
legislation. 

The provisions of Section 5 may also be more ambitious than is reasonable Requiring an 
“explicit statement on the extent to which the bill , . preempts” may contemplate a degree of 
specificity that in many cases may be rather difBcult to provide, and might depend on subsequent 
findings by executive departments or administrative agencies. A more appropriate goal might be 
to include a “description of the extent to which the bill ... is intended to preempt or to permit 
preemption of’ state law or authority.* 

I sugg^t that Section 5{bXl), requiring identification md analysis of the exteat to which 
the legislation affects an “area of traditional State authority”, is not likely to be as helpful as it 
could be, givBi the purposes of the bfll. 1 would think that the interests of federalism would be 
better served by seeking a description of the extent to which state authority (whether “traditional” 
or not) would be affected. For example, consider the regulation of cyberspace. Is this an “area 
of traditional State authority”? It depends on how one defines the area — if one characterized the 
area as an aspect of “consumer regulation,” then a federal regulation would be within an area of 
traditional state authority; if, on the other hand, one were to characterize the area as involving the 
“regulation of new interstate conuminications technologies,” then the area might not be 
considered one of tradtional state authority, gjven the longstanding federal role, for example, of 
the FCC. Moreover, as the Court pointed out in Garcia v. San Antonio Metropolitan Transit 
Authority, 469U.S. 528 (1985), focusing on areas of "traditional” regulation as the core aspects 
of state sovereignty ignores and perhaps devalues the role of states as ‘laboratories of 
experimentation” in responding to emerging social or economic problems. If only one or two 
states have begun to regulate an emerging area, is the feet that the area is new by itsaf enough to 
think that there are no federalism interests in considering preserving a role for the states? I would 
not think so 

A couple of cautionary notes. The ERISA statute, which has ^en rise to many litigated 
controversies over the scope of its preemption provision, includes both an explicit statement of 
the scope of federal preemption and a statement describing state or local government authority 
that is exempted from the preemption provision. ERISA preemption nevertheless has proven quite 
difficult in some cases to apply, and to predict how the courts will interpret it. Thus, even expMt 
attention to the preemptive effects of legislation can only go so far in anticipating future problems, 


* Section 5(bX2) is, I assume, intended to elicit positive descriptions of areas in which 
state or local government authority is not preempted. If so, it might be clearer to say so, instead 
of referring to “the extent to which state or local government authority will be maintained. . . but 
perhaps I misunderstand. (Federal legislation does not “maintain” state or local government 
authority; state authority derives from the people of the states and may be preempted by valid 
federal law.) 
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Finally it is worth bearing in mind that the effect of Section 5 in the future may be to 
elicit broader statements of preemption than would emerge from a less focused process. There 
are some areas where the degree of preemption required by a statute seems to have emerged 
through a process of regulation and adjudication, and I am not sure that the problems that have 
developed for state and local governments will necessarily be diminished by requirement of 
explicit deliberation in the law enacting process. However, because I think requiring somewhat 
greater attention to the question of whether there really is a need for federal legislation is healthy, 
I believe Section 5 is on balance a useful advance. 


Comments on Section 6 

In determining preemption policy we must remember that it is a constitutional question 
under the Supremacy Clause with which we deal. The Supremacy Clause and the constitutional 
structure as a whole do not provide any strong reason to suppose that the people benefit across- 
the-board more from the exercise of state than of federal authority. See Federalist Papers, 
Nos. 45, 46 (“The federal and State governments are in fact but different agents and tmstees of 
the people . . . . If . , . [the] people should in future become more partial to the federal than to the 
State governments . . . the people ought not surely to be precluded from giving most of their 
confidence where they may discover it to be most due. . . . ”) 

For a number of reasons, I am somewhat more skeptical about the approach of Section 6 
than about the approach of Section 5. First, Section 6 may raise what courts could see as 
separation of powers concerns, involving incursions of the legislative branch into the judicial 
branch. Second, the bill’s definition a direct conflict is so ambiguous that, on some 
constructions, it would require different results in landmark constitutional cases (such as Gibbons 
V. Ogden), a result unlikely to be intended by Congress. Third, a general, trans-substantive 
preemption provision may not be particularly effective in preserving state and local government 
authority and may at the same time contribute to confusion in the lower courts. Fourth, the 
provisions of Section 6(b) relating to the preemptive force of regulations promulgated after the 
effective date — but pursuant to statutes previously enacted — is unclear and potentially 
disruptive. Finally, the favorable construction provision of Section 6(c) is, in my view, 
inconsistent with the constitutional structure and with the far more complex demands of U.S. 
federalism. 

‘Separation of Powers Concerns: While Congress as the legislative body clearly has the 
power to define the statutory terms it uses and to express its intentions on what its legislation 
means, it is for the Courts to interpret and apply that legislation in actual cases and controversies. 
In U.S. V, Klein, 80 U.S. 128 (1870), the Supreme Court held unconstitutional a statute that 
required federal courts to treat evidence of a presidential pardon as proof of disloyalty, 
disqualifying a claimant in a pending case from receiving compensation for a taking of property. 
In cryptic words, the Court held that by this law Congress had inadvertently violated the line 
separating the legislative firom the judicial power 
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“bi the case before us ao new circumstances have been created by legislatioa But the 
court is forbidden to give the eBecl to evidence which, in Hs own judgment, such 
evidence should have, and is directed to ^ve it an effect precisely contrary.” 

Although the prospective provisions of this proposed bill do not raise constitutional problems of 
legislative interference with a^udication in pending eases, it might nonetheless be argued that 
Congress’ attempt to direct the coints in how to “construe" the effects of federal legislation on 
state authority under the Supremacy Clause shares in the constitutional difficulty identified in the 
quoted portion of Klein, It is one thing for Congress to cleariy express its own intentions, but 
perhaps a different matter to instruct the courts on how the courts should perfonn their judicial 
fimction of interpreting the taws (including laws to be enacted in the future). Alternatively, 
however, the rule of construction might be regarded as a constitutionally appropriate act of 
lawmaking, whose effects in turn vdl! be construed by the courts, and thus constitutionally 
appropriate. C£ Robertson v, Seattle Audubon Society, 503 U.S. 429 (1992) (interpreting 
appropriations law provison that specifically referred to pending case as a constitutionally 
appropriate modification of the imderlying law to be applied by the courts). Whether or not the 
courts would find a separation of powers problem here, it is appropriate for Members of Congress 
to consider whether such a broad instruction to the Judicial Branch as to the peiformance of its 
constitutional fimotions is appropriate, particulariy when the instruction on how lepslation is to be 
“constnied” is not ancillary to any particular act of substantive lawmaking. 

Unintended Consequences as Applied to Landmark Cases . Consider, in this regard, the 
effect of the provisions of Section 6(aX2) that, absent an explicit statement of preemption, 
preemption can be found only if “there is a direct conflict between such statute and a State or 
focal law, ordinance or regulation such that the two cannot be reconciled or consistently stand 
together." Recall the case of Gibbons v, Ogden, 22 U.S. (9 Wheat.) i (1824): Ogden was the 
licensee of Fulton and Livingston, who had received a monopoly &om the State of New York to 
operate a ferry service between points in New York and New Jersey Gibbons, whose vessels held 
federal licenses as 'Vessels [in] foe coasting trade”, set up a competing ferry service. The state 
courts granted Ogden an injunction against Gibbons’ ferry operation, but foe Supreme Court held 
that the state’s law had been preempted by the federal coastal trading license. Refirsing to decide 
whether, in foe absence of foe federal law foe state had authority to issue such a regulation, foe 
Court held that the laws of the state of New York had “come into .colhrion" with the federal law 
and must yield to that law. The Court interpreted the federal law as authorudng foe ferries to 
enter New York waters for purposes of coastal trading, resulting in a direct conflict. Note that 
foe lower courts (foe state courts of New York) had sought to reconcile the two laws by 
construing foe federal law as relating merely to ownership and registration of vessels, and as not 
entailing an authorization to engage in coastal trading, an interpretation rejected by the Supreme 
Court. What would he foe result in Gibbons under the proposed language of Section 6(a)(2) 
(particularly when coupled with the final portion of Section 6{o))? To put this in other tenns, if 
foe standard is one of “physical impossibility” (i.e., that a regulated entity could not physically 
comply with both the f^eral and state standard) one could argue that since it is physically 
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possible for the federal licensee to ply his trade without trenching on the monopoly given by New 
York, the state monopoly law should not be treated as in direct conflict for preemption purposes.® 

Problems with General, Tram-Substantive Preemption Provisions: Different areas of 
preemption present very different mixes of reasons for federal action and consequences for state 
and local governments. Trying to identify a single approach for trans-substantive preen:q)tion 
questions ignores the diversity of interests that the Court’s interpretive patterns have recognized, 
in labor law, in ERISA, in civil rights laws, in products liability regulation, and in liabilities relating 
to goods provided to the armed forces, to mention only a few areas in which quite different 
approaches to preemption of state laws have been applied. 

While some decades ago the Court articulated and applied the concept of “field” 
preemption quite broadly, on my reading of the more modem cases the broader uses of field 
preemption have come close to vanishing.^ In the last decade the Court has, in many areas, 
presumed that Congress did not intend to preempt state law, even going so as to constme 
explicit preemption provisions narrowly.® Although the Court nominally maintains its varied 


® However, if the standard is, as suggested by Professor Nelson’s testimony, whether the 
state law prohibits what the federal law permits, then perhaps Gibbons would be treated as direct 
conflicts case under the language of Section 6(a). 

’Cf. Kenneth Starr et al. The Law of Preemption; A Report of the Appellate Judges’ 
CorJFERENCE, AMERICAN Bar Associahon 18 (Section on Antitrust Law, 1991) (suggesting 
that the Court “may be shifting its preemption jurisprudence toward a willingness to confine the 
search for clear legislative intent largely to statutory language, structure and history”). This report 
goes on to describe implied preemption doctrines, including “occupation of the field” based on 
pervasive regulation or the presence of a peculiarly federal interest, and “obstacle” preemption, 
and argues that these approaches are imperfect proxies for legislative intent. The Report 
concludes that the Court “should and most likely will move closer to adopting a background rule 
of interpretation that requires the national legislature to indicate clearly any preemptive effects of 
its acts,” and predicts that “we will likely see even more judicial emphasis upon express 
congressional indications of an intent to preempt ... no matter what implied preemption doctrine 
the Court formally employs.” As is evident from this passage, the Report focused on 
interpretation by courts, and not on whether Congress should enact a general, trans-substantive 
preemption provisioa 

‘See, e.g.. New York State Conference of Blue Cross & Blue Shield Plans v. Travelers 
Insurance Co , 1 15 S. Ct, 2671 (1995) (unanimously construing ERISA preemption clause’s 
“relate to” language narrowly in order to afford room for state health care reform experiments and 
upholding New York’s hospital surcharge on commercial health care insurers); DeBuono v. 
NYSA-ILA Medical and Clinical Services Fund, 520 U S. 806(1997) (upholding state tax on 
gross receipts for patient services as not preempted by ERISA’s preemption provision, which 
Court found was not intended to modify the “starting presumption” that Congress does not intend 
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formulations of the different kinds of preemption, some m^ht think that it is more of a semantic 
difference than a substantive point to distinguish narrow field preemption from conflicts 
preemption based on a state law standing as an obstacle to the accomplishment of the federal goal 
or from “direct” conflicts preemption. If, for example, it is the intention of a federal law to 
establish a uniform safety standard - to promote both the goals of safety and the goals of 
competitive efficieticy through unifomi regulation - then state safety laws are preanpted, whether 
this be called “fieid,” “obstacle,” or “direct conflict” preemption. Compare Gade v. National Solid 
Wastes, 505 U.S, 8S, 99 , 104 n. 2 (O'Connor, I,, plurality) (finding implied preemption) with id 
at 11 1 - 1 2 (Kennedy, J. , concurring in judgment) (finding express preemption, but rejecting 
plurality’s finding of implied preemption as too expansive). The question, the unanimous Court 
recently said, “is basically one of congressional intent.” Barnett Bank v. Nelson, 515 U.S. 25, 30 
(1996). The more important point is that the Supreme Court in recent decades has on the whole 
interpreted the preemptive force of federal statutes with moderation. Some of the Court’s most 
activist forays in preemption in recent years wotfld apparently not be affected by the proposed biU, 
since they have come in areas in which, rather than interpreting a federal statute, the Court was 
engaged in federal common law maldng. See Boyle v. United Technologies Corp., 487U.S.S00 
(1988) (holding that state law tort rules re military contractor defenses were preempted by a 
uniform federal common law rule articulated by the Court). 

It is possible at the margin that the rule of construction in Section 6(a) will influence 
courts to read federal statutes’ preemptive effects more nanrowiy rather than more broadly. It is 
also possible, however, that the existence of this statute will proliferate confiision and disparity of 
results in the lower courts on the preemptive effects of substantive statutes. But it is also 
possible, perhaps likely, that the statute will ultimately have little effect on judicial construction of 
subsequeittly enacted statutes, in light of the maxim, recently referred to and relied on by the 
Court, that “specific provisions qualify more general ones.” Robertson v, Seattle Audubon, 503 
U.S. at 439, citing Simpson v. U.S.. 435 U.S. 6, 15 (1978). 

I urge Members of Congress to consider instead the benefits of more focused attention to 
the preemptive effects of substantive legislation, as would be encouraged by the provisions of 
Section 5.’ ! believe this may be a sounder approach because it is more likely to result in a correct 
tailoring of preemption to the particular needs of the subject. In some areas (safety regulation in 
nuclear power plants, for example, or interstate transportation of hazardous materials) broader 


to supplant state law) 

’For a similar conclusion with respect to other types of interpretive directives, see Alan R. 
Moreno, Interpretive Directions in Slaiutes, 31 Harv. J, cnLeois. 211 (1994) (noting that 
“there are many problems with interpretive directions,” and that “[ajhhough the idea is an 
appealing one to reduce the uncotainty of judicial interpretation, in practice it is not very effective 
for avoiding unexpected or unwanted interpretations;” arguing that “focusing on substantive 
drafting and responding to judicial mistakes [would] better control the application of the laws, 
[and] would also better rrapect the separation of powers”). 


- 7 - 



432 


preemption may best serve the national interests; in others (such as product labeling and consumer 
safety) , a much more limited preemptive effect allowing more room for stale and local regulation 
or enforcement will be appropriate.™ 

Moreover, it is in the constniction of substamive statutes that I think courts are likely to 
focus most of their analysis. A substance-specific approach is sounder because 1 think it is likely 
that the mqority of judicial deciaons will turn more heavily on the provisions of specific 
substantive l^dation than on a trans-substantive lule of construofion such as is embodied here. 
To the extent that the Court has concents about the degree of serious delBieration in Congress 
over federalism effects, finally, it is not clear that a trans-substantive provision will be regarded as 
reflecting the level of serious attention that the subject deserves. 

Potentially disrvptive effect cf Section 6(b) 's provisions relating to the preemptive force 
of regulations: Apart fi'om the concerns expressed above, to the extent that this Section were 
construed to require an explicit statement of premnptton in a statute to authorize an agency to 
preempt state laws thiough administrative regulations, it could have unfortunate and unintended 
results for federal statutes enacted prior to the effective date of this bill, and regulatory authorities 
issued under such statutes but after the effective date of the bill. If the Congresses enacting the 
earlier statutes intended to authorize agencies to issue regulations with preemptive effects, but did 
not explicitly say so because under controlling authority such explicit statements were not 
required, then fiiture Congresses could be ftced with a messy need to fix up legislation to 
authorize preemption by agency rule-making. On the other hand, it may be that reading Section 
6(b) together with Section 6(a) would lead to the conclusion that the question whether agency 
preemption is authorized by previously enacted legislation would be (for legislation enacted prior 
to this bill’s effective date) analyzed in accordance with prior standards, so that there would be 
little disruptive effect. 

Section 6(c) and the Constitutional Structure: Finally, let me eommerrt on the provisions 
of Section 6(c), which provides that “Any ambiguities in this Act, or in any other law of the 
United States, shall be construed in favor of preserving the authority of the States and the 


"As one example of the coafiision that can result from a trans-substantive approach, 
consider how a court would interpret a federal statute, perhaps such as the Indian Gaming 
Regulatory Act, in light of the defimtional section of the proposed statute defining both states and 
tribes as “states” entitled to favorable constructions of ambiguities under the Aa or any other law 
of the US, See Section 4(3) (A), (C), Under the Cabazon decision, California v. Cabazon band 
of Mission Indians, 480 U.S. 202 (1987), states were held unable to apply their anti-gambling 
laws to tribal reservations. IGRA, in response, provided that gambling oparations on tribal 
reservations could be subject to Mate re^tion provided the State and the trflie eng^ed in 
negotiations over the regulatory scheme. One of the statutory rules concerned whether the state 
permitted analogous gambling activities off the reservation. If a tribe and a state were to disagree 
on what are analogous gambling operations, how would the instruction to construe acts favorably 
to the authority of the state and the tribe be applied? 
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may be an attempt to reiterate the idea in the Tenth Amendment, as applied to statutory 
construction. But recall that the Tenth Amendment reserves po\sws not granted to the federal 
government nor prcAibited to the states to the states OR to the people. 

The interests of the people, the ultimate source of sovereignty in the U S cossdtutiona! 
system, ore not always allied with the interests of preserving state authority. Many are the 
examples of uses of federal authority to eiqxind the powers, rights, authormes and freedoms of 
the people - in areas rangmg from minimum wage i^slation and rights to collectively bargain, to 
civil rights to be free of d^ounmation and rights of gender eqiality. Ambi^ties in laws 

should be interpreted to save the purposes of the law, as understood by cxuirts at the time of 

decision; if those purposes are to iM'ovide for uniform reflation and preclu^ state regidation 
then ambiguities should be construed in light of that purpose; and if die purpose is to provide for 
federal reguktionbui allow more demanding schemes of state regulation, then the ambiguity 
^ould be construed in light of those dual puipo^s. ft seons to me inconsistent with the basic 
premise of the fr;dei^ astern - that die people express their will both through the national 
govemmeats’ polhted organa and throu^ the or^ss of state govcmnrcnt — for Congrew to 
i^islate die assumption that national authority should be con^ued narny^^ to preserve s^ate 
authority across all areas of re^laticm. And it s^ns to me unlikely that such a sweeping, across- 
the-board approach, will better capture the intent of enacting Coi^r^ses with respect to 
substantive legislation. 


O 



